A

./

BE WITHOUT

PREJUDICE

a training project for prison staff for identifying
and responding to discrimination in prisons

Co-founded by the
2 2 Erasmus+ Programme
of the European Union



a training project for prison staff for identifying
and responding to discrimination in prisons ‘s

’ s z .
Project number: No. 2019-1-RS501-KA204-000814 *nqnm!‘#

SENSITIVE ORIENTATED
OPERATIONAL WORK IN PRISONS

-Manual for recognizing and responding to discrimination in prisons-

PRE
\%E—L 094&0

Pozarevac, Timisoara, Skopje 2021.

Penitenciarul &

2
Centrul pentru - s Zdruzhenie ﬁ%‘\
Promovarea Invatarii }C@ﬁ na gragjani @jﬁ'

Permanente your IURIDICA PRIMA

Co-founded by the Kazneno popravni S
Erasmus+ Programme zavod Pozarevac &
33|

of the European Union R

Zabela %

Timisoara @ [J%] E




1 PRED,
ST
S %,
) ol

a training project for prison staff for identifying . & & :

and responding to discrimination in prisons i

: B
Project number: No. 2019-1-RS01-KA204-000814 “rour

PURSUANT TO THE COPYRIGHT LAW AND THE INTELLECTUAL
PROPERTY PROTECTION LAW, ANY REPRODUCTION, COPYING AND
DISTRIBUTION WITHOUT THE PRIOR AUTHOR'S AUTHORIZATION IS
STRICTLY PROHIBITED.

*** This publication was made possible with the support of the Tempus Foundation in the Republic of Serbia and is
the result of the European Union program, Erasmus +, strategic partnerships in the field of adult education (KA204-
AE), under Agreement No. 2019-1-RS01-KA204-000814, project "Be without prejudice ”-training program of prison
staff for recognizing and responding to discrimination in prisons - applicant Penitentiary Pozarevac-Zabela. *** Project
partners are: Prison in Timisoara (Penitenciarul Timisoara), Center for Lifelong Learning (Centrul Pentru Promovare
Invatarii Permanente Timisoara Asociatia) from Timisoara, Republic of Romania and the Association of Citizens
Juridica Prima from Skopje, Republic of Northern Macedonia..*** The Publication has been produced with the support
of the Erasmus + Programme of the European Union. The contens of this page are the sole responsibility of partners
and can in no way be taken to reflect the views of the NA and the Commission.***

Penitenciarul

Co-founded by the Kazneno popravni
Erasmus+ Programme zavod Pozarevac Timisoara
of the European Union Zabela

3
Centrul pentru - // Zdruzhenie ﬁ%\:%
Promovarea Invatarii ( P!i’»j na gragjani @Jlg'
b= i 4

Permanente IURIDICA PRIMA




a training project for prison staff for identifying ‘ ﬁ% & i
and responding to discrimination in prisons s, T & — /s
. % m‘l
Project number; No. 2019-1-RS01-KA204-000814  “uour

CRIMINAL SANCTIONS ADMINISTRATION

Pozarevac-Zabela Penitentiary

Project partners
Penitentiary of Timisoara
Centre for Promoting Lifelong Learning Timisoara

Association of citizens luridica Prima Skopje

Authors

Dr. Dejan Novakovic, PhD -manager of the Pozarevac-Zabela Penitentiary, project
coordinator
Martin Matijasevi¢, PhD - project manager

Milan Veselinovi¢, Head of the Treatment Service of the Pozarevac-Zabela Penitentiary
Prof. dr. Angel Ristov, President Juridica Prima
Prof. dr. Zoran Jovanovski, coordinator Juridica Prima
Daiana Huber, CPIP
Anca Popescu, CPIP
Cristina Busuioc, project accessing and implementation officer Penitentiary of Timisoara
Diana Elena Conac, Penitentiary of Timisoara
Orest Dan Nicolau, Penitentiary of Timisoara

Despina Larisa Gules, Penitentiary of Timisoara

Penitenciarul Centrul pentru (

4
Co-founded by the Kazneno popravni = s 2disheiiie A%:\
Erasmus+ Program!'ne zavod Pozarevac Timisoara Promovarea Invatarii pr na gragjani 5\ il ,J|
of the European Union }., ,;j ‘&y

Zabela

= pour

Permanente IURIDICA PRIMA




a training project for prison staff for identifying ‘ & & ‘
—a .

and responding to discrimination in prisons
Project number: No. 2019-1-RS01-KA204-000814 ”mw,mv‘#

DISCRIMINATION = unequal treatment of equals
and equal treatment of unequals

Note: The allegations contained in the publication do not represent the official positions of the
European Commission, the Tempus Foundation in the Republic of Serbia, the Directorate for
Execution of Criminal Sanctions, or the project partner, reflect the authors' thinking and aim to
make recommendations for humane treatment of persons , to recognize and respond to
discrimination in prisons. All terms used in the publication in the masculine grammatical gender
include the masculine and feminine genders of the person to whom they refer.
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SENSITIVE-ORIENTED OPERATIONAL WORK IN PRISONS

SUMMARY

The manual "Sensitively Oriented Operational Work in Prisons" includes an analysis of
the system of execution of criminal sanctions in the Republic of Serbia, the Republic of Romania
and the Republic of Northern Macedonia with an emphasis on the humane concept of work with
persons deprived of liberty and a proactive approach to discrimination in prisons. He points to
several important researches on discrimination in society and the attitude of the police towards
discrimination in the period from 2012 to 2020, part of the publication deals with the areas of
work in prison with an increased risk of discrimination. Issues of discrimination in prisons are
considered through consideration and treatment of persons deprived of liberty from the Roma
population, LGBT population, work with minors, persons deprived of liberty living with HIV,
persons deprived of liberty with mental disorders, as well as consideration of the impact of
emergencies on vulnerable groups of persons deprived of their liberty. Crimes with an increased
risk of discrimination are also considered, primarily domestic violence, human trafficking, crimes
against sexual freedoms, incitement to national, racial and religious hatred and intolerance. The
final part of the paper presents the mechanisms of complaints within the system of execution of
criminal sanctions of the Republic of Serbia, the Republic of Romania and the Republic of
Northern Macedonia.

Key words: prisons, convicts, rights, equality, operative, discrimination.
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"In order to become free, it is not enough for a person to
just throw away his chains, but he must live in a way that
will respect and improve the freedoms of others."

Nelson Mendela

FOREWORD

The transition from the understanding of security, in which the main goal was the
protection of state security, to the concept of human security, entails a changed role of
subjects in the Directorate for Execution of Criminal Sanctions, which are no longer just
bodies responsible for executing criminal sanctions. Today, they have a much broader
and greater social responsibility and significance.

Today, members of the Security Service, employees of the Treatment Service, the
Health Care Service, the Training and Employment Service and the General Affairs
Service within the institutions for the execution of criminal sanctions must possess
multidisciplinary knowledge. At the same time, they are civil servants, but also someone
who should listen, advise and understand the problems of persons deprived of their liberty.
In working with persons deprived of their liberty, different relationships are established
and it is necessary that officials have the knowledge that will enable them to recognize and
react to security threats, but also toprotect the human rights of persons deprived of their
liberty. Within the National Security Strategy of the Republic of Serbia, in the part related
to the structure of the national security system, it is recognized that, in addition to other
entities, tasks in the field of national security are performed by state administration bodies
and institutions in charge of justice. In this context, the system of execution of criminal
sanctions is part of the national security system of the Republic of Serbia and represents a
complete system of organization, coordination, subordination, activities, forces, means and
measures of various bodies aimed at achieving the purpose of punishment, rehabilitation,
resocialization, employment and training of convicts. better integration into society.

The system of execution of criminal sanctions has gone through various phases of
transition that cannot be viewed separately from the general social context and state-legal
features of its time. In the recent history of Serbia, with the adoption of the then new Law
on the Execution of Criminal Sanctions (entered into force on 01.01.1998) and the adoption
of the Decree on the Establishment of the Institution for the Execution of Prison Sanctions
(entered into force on 23.05.1998) in the Republic of Serbia. areas of execution of criminal
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sanctions, especially in the area of exercising the rights of persons deprived of their liberty.
Execution of imprisonment in Serbia is regulated by the Law on Execution of Criminal
Sanctions (Official Gazette of the RS, No. 55/14, 35/19) (hereinafter: ZIKS), which in its
basic form has been in force since 2014, as amended. and 2019 amendments. Two main
reasons influenced the adoption of the new law: the need to harmonize the system of
execution of criminal sanctions on the territory of the Republic of Serbia with its
Constitution and the harmonization of the domestic legal system with international
documents that form a framework for Based on the review of the provisions that regulate
the execution of imprisonment within the Law on Execution of Criminal Sanctions, as well
as the provisions of the Criminal Code, it can be concluded about the basic features of the
execution of criminal sanctions in the Republic of Serbia.

According to the Law on the Execution of Criminal Sanctions of the Republic of
Serbia, the execution of a prison sentence is carried out, organized and supervised by a
single central institution called the Directorate for the Execution of Criminal Sanctions.. It
Is organizationally part of the Ministry of Justice of the Republic of Serbia. The structure
of the system for the execution of criminal sanctions is such that it consists of the following
institutions for the execution of criminal sanctions: penitentiaries and district prisons in
several cities of the Republic of Serbia, Special Prison Hospital in Belgrade, Penitentiary
for Women in Pozarevac, Penitentiary Institute for Minors in Valjevo and the Educational-
Correctional Home for Minors in KruSevac. In the context of the reform of the execution
of criminal sanctions, it is especially important that the Government of Serbia has adopted
the Strategy for the Development of the System of Execution of Criminal Sanctions until
2020, with a special emphasis on the execution of extrajudicial sanctions. Having in mind
the stated efforts, today there is a significantly reformed system of execution of criminal
sanctions with improvements in practically all areas of execution of criminal sanctions
with at the same time realized budget savings.

Reforms in all areas could not bypass the area of professional training and
development of officials of the Ministry of Justice of the Republic of Serbia, the
Directorate for the Execution of Criminal Sanctions, where significant results were
achieved. In addition to the key importance in the system of execution of criminal
sanctions, the Directorate for the Execution of Criminal Sanctions also has an educational
and pedagogical role. It is a successful re-socialization and integration of convicted
persons into socially responsible citizens of the Republic of Serbia.

An important factor in this process is the professional training and development of
employees to work with convicted persons in all institutions for the execution of criminal
sanctions in the Republic of Serbia. There are several concepts of execution of criminal
sanctions in institutions for the execution of criminal sanctions. The intention of the
management of institutions for the execution of criminal sanctions is a systematic approach
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in the execution of criminal sanctions, where the support, rehabilitation and resocialization
of convicted persons is influenced through the services of the institution. Social and
psychological support provided to convicts on a daily basis, as well as professional training
and education of employees in the institution through various courses, seminars and
workshops are aimed at more successful work with convicts and after serving their
sentence integration into the social environment from which they come. .

Following the Strategy for the Development of the System of Execution of
Criminal Sanctions of the Government of the Republic of Serbia until 2020, as well as the
best world and European practice, the Directorate for the Execution of Criminal Sanctions
organizes, supports and implements various mechanisms for working with convicted
persons. Emphasis was placed on psychological and sociological aspects, sports and
recreational activities, cultural and artistic content, educational and work engagements of
convicted persons. ContinuousThe support of the Ministry of Justice of the Republic of
Serbia, exchange of project experiences with other similar institutions from the European
Union and the surrounding area (Republic of Romania and the Republic of Northern
Macedonia) influenced the constant progress and improvement of living conditions in
convicts. interms of security, but also the life and work of the employees of the Directorate
for the Execution of Criminal Sanctions who perform highly stressful, responsible and
specific tasks. Through numerous support mechanisms by the Directorate for the
Execution of Criminal Sanctions, as well as individually the institution for the execution
of criminal sanctions. One of the types of support is permanent education and professional
training of employees, which is also the subject of the project "Be without prejudices -
recognizing and responding to discrimination in prisons”, which is being implemented in
the period from 2019 to 2022.

The manual under the working title: "Sensitively oriented work in prisons” is
intended primarily for employees of strategic, tactical and operational level in the Security
Service of the Directorate for Execution of Criminal Sanctions, as well as other services,
but also partner institutions on the project. The manual is the result of independent research
work of a group of authors, the volume is over 250 author pages (B5 format), it consists of
several chapters. The manual did not perform statistical processing nor did it use data from
the area of activity of the Directorate for the Execution of Criminal Sanctions.
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CHAPTERII

Authors: Martin Matijasevi¢, Dejan Novakovié

Human rights in their present form are a recent achievement, and were first
formed as a legal acquis in the Declaration of Independence of the United States from
1776 while significant progress was made by the French Revolution, ie the Declaration of
the Rights of Man and Citizen from 1789.2 The need to respect human rights is required to
ask an important question: what are contemporary human rights and freedoms, as well as
judicially related to the content of states and the rule of law? The answer is: first of all,
these are subjective rights that every human being possesses as a member of the human
race.® Nevertheless, the governments of many countries arbitrarily granted or denied these
subjective rights in certain periods.* Placing human rights at the very top of international
politics and social issues is largely the result of nations facing the Nazi Holocaust.®

In modern human rights law, the principle that all people are equal is generally
accepted. The principle of equality is observed as well as the principle of non-
discrimination. The word discrimination is of Latin origin and means distinction, which in
the case of human rights would be an "impermissible distinction™. It is in international law
it is forbidden for anyone to suffer the consequences because he differs from other people
in skin color, gender, religion, political belief, social origin, property. Common to all the
basics in the distinction is that these are mostly human traits that people do not acquire of
their own free will and make them members of a larger group against which discrimination

! Nexnapamuja o Heszasucuocty, 04. jyma 1776. ronune (The Declaration of Independence, July 4, 1776),
(http:/Awww.heritage.org/file:///C:/Users/name/Downloads/FP_PS08.pdf, 18.03.2015).

2 Jlexnapanuja o npaBuMa 4osjeka u rpahanuna uz 1789. romune (Déclaration des droits de I’homme et du
citoyen de 1789),(http://www.assemblee-nationale.fr/connaissance/constitution.asp#declaration,
18.03.2015).

8 B. Dumurpujesuh, M. TTaynosuh, Jbycka rpasa, beorpan 1997, crp. 25.

4 K. Murposuh, Etuuka cTpaHa npeoOpaxkaja NpaBHe JAp:kaBe M BiajaBuHa npasa, [IpaBHu dakyier,
Yuusepautet y Humry, Hum, ctp. 17.

53, Ilparumuh, B. Jankosuh, M. Boukosuh, ITpuKkyIsbambe 06aBeINTajHUX M0aTaka Kao H3a30B OLITOBAY
JbyJCKHX IpaBa, [lonuTrka HanmoHanHe 6e36eaHocTH, 6poj 2/2015, beorpax, 2015, ctp. 76
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is directed, and “where human happiness, well-being, security — finally human life itself
it depends on someone else's alms and charity, no matter how generous the occasion, that
there can be no talk of a life worthy of a man."®

The term human rights originates from the period after the Second World War and the
founding of the UN, when this term replaced the original phrases "natural law" and "human
rights". © All human rights are universal, indivisible, interdependent and interconnected.
They are universal, which means that they belong to every human being equally. Like any
other type of right, human rights are protected through various mechanisms - the
Constitution, laws, international treaties and the like. In these documents, individuals are
seen through a certain category (citizen, woman, worker, foreigner) or through
classification into a certain group (ethnic group, political party, association).

This classification does not jeopardize the universality of human rights, but
primarily serves for more efficient and precise protection. Human rights are inalienable,
inseparable from the individual. They are not and cannot be a matter of merit, reward or
choice, they cannot be sold, given away, earned or taken away. Human rights are
irrevocable, which means that the state or someone else cannot revoke them. Human rights
are indivisible. They are of the same importance and interdependent, so one group of rights
cannot be achieved at the expense of another group of rights. ® Jasmina Hasanbegovi¢
states that: "Without human rights, there is no citizen - there is only Untertan (which is a
German word for subject, more precise than the English word subject). Without human
rights, there is no modern democracy, no modern constitution or constitutionalism, no rule
of law understood as the rule of law ".°

Human rights have gone through several categories throughout history and there is a
tendency that with the globalization and development of society, the corpus of human
rights is constantly expanding. Some of the basic human rights are in the domain of civil,
political, economic, social and cultural rights, among others: the right to life, the right of a
person not to be subjected to torture or inhuman or degrading treatment or punishment, the
right of a person not to be held in slavery or subordination, or to forced or compulsory
labor, the right to personal liberty and security.°

® M. Wrmarujes, Jbyncka npaBa Kao TOJNMTHKAa M HIOJONOKIOHCTBO, JaBHO mnpenysehe ,,CiyskOenHn
rimacHuK [IpaBHu ¢dakynrer Yausepsutera y beorpany, beorpax 2006, ctp. 8.

" Buneru: J. Bak§i¢-Mufti¢2002, Sistem ljudskih prava, Sarajevo, magistrat, str. 149.

8 M. Pyauh, Jbyscka mpaBa — Npupy4HHK 3a HACTABHUKE, BEOrpajcky LEHTap 3a JbyJIcKa Tpasa, beorpan,
2011, cTp. 7.

® J. Xacan6erosuh, Kynrypa u/wix uaeosoruja jbyJACKUX NpaBa — PETOPUKA M peaaHocT, AHanu ITpaBHoOr
taxynrera y beorpany, ronuna 2009, 6poj 4, ctp. 82.

10 Kparku Bojuy Kpo3 Jbyjcka NpaBa 3a rpahaHe, PecypcHH LiEHTap 3a J1€MOKPaTH3allhjy, HPEy3eTo
22.07.2016 y 13.27 ca: http://www.mreza-mira.net
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Personal freedoms and rights encompass multiple individual human rights. "These
are freedoms and rights that protect the physical and spiritual integrity of a person and his
privacy ... and these rights and freedoms, enshrined in the constitution, set the boundaries
of state power."** The range of human rights is diverse and wide and still includes: the
right to a fair hearing in civil and criminal matters and other rights related to criminal
proceedings, the right to private and family life, home and correspondence, freedom of
thought, conscience and religion, the right to decent Life, in accordance with the provisions
of the International Covenant on Economic, Social and Cultural Rights, the right to safe
and healthy working conditions, the right to advancement in accordance with years of
service and abilities, the right to rest, leisure, reasonable limitation of working hours, the
right to freedom of association , the right to social security, the right of family, children
and minors to protection, the right to an adequate standard of living and protection from
hunger, freedom of expression.*2

Basic political rights and freedoms include: freedom of opinion and expression,
freedom of peaceful assembly, freedom of association, freedom of the media, the right to
information and access to information held by public authorities, the right to vote, the right
to participate in public affairs and the right to petition.!®> Other important rights are: the
right to marry and to found a family, the right to property, the right to education, the right
to freedom of movement and residence. The right to property, the right to work, the right
to a fair wage and equal pay for work of equal value, the right of the individual to the
highest degree of physical and mental health, the right to education, the right of parents to
religious and moral education of their children in accordance with their beliefs, the right
to participate in cultural life, the right to use science and technology. derive from copyright,
the right to freedom in the fields of science and creativity, the right to conditions that ensure
the preservation, development and dissemination of science and culture, the right to
equality of peoples, the right to development, the right to peace, the right to a healthy
environment.4

Finally, when it comes to human rights and actions of the subjects of the system
of execution of criminal sanctions, the most important is the following corpus of human
rights and their respect: the right to life, prohibition of abuse and position of persons
deprived of liberty, prohibition of slavery and forced labor, right to liberty and security

11'M. Tlajsanuwmh, YcraBHo npaso, [Ipasru dakynrer, Hosu Can 2008, ctp. 86.

12 Kparkn Bomu4 Kpo3 Jbyjcka mnpaBa 3a rpahane, PecypcHu LeHTap 3a J€MOKpATH3alHjy, MPEY3ETO
22.07.2016 y 13.27 ca: http://www.mreza-mira.net.

13 B. Munocasssesuh, JI. [Tonosuh, Ycrasuo npaso, Tpehe usmemeno u gomymeHo usaame, beorpan 2009,
[paBuu pakynrer YauBepautera YHuoH U JaBHO nipenysehe Ciy:xOeHu riaacHuk, crp. 160-162

14 Kparku Bojuy Kpo3 Jbyjcka NpaBa 3a rpahaHe, PecypcHU LieHTap 3a J1€MOKPaTH3allhjy, HPEy3eTo
22.07.2016 y 13.27 ca: http://www.mreza-mira.net.
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personalities, the right to privacy and the secrecy of correspondence, protection of personal
data and protection of privacy, freedom of expression, right to work, labor rights, right to
social security, minority rights, position and rights of Roma, problems and rights of
persons with disabilities, position of persons of different sexual orientation or gender
identity, gender equality and special protection of women and other rights of persons
deprived of their liberty.

A 2002 Human Rights Watch report stated that standards for the protection of
persons deprived of their liberty in most countries of the world were "astonishingly low."
Namely, in some countries, corporal punishment and routine use of shackles and chains
are still allowed today. Explosions of violence are not uncommon, so in some countries
murders between prisoners are common, e.g. in Brazil, Kenya, Venezuela, Panama). The
number of persons deprived of their liberty, especially prisoners, who die during
deprivation of liberty worldwide, especially in suicides, is in constant progress, so that the
suicide rates of persons deprived of their liberty are many times higher than the suicide
rate in the general population.®®

Each of the human rights of persons deprived of their liberty may be restricted
by some form of discrimination, so it is crucial to point out the concept of discrimination.
Discrimination is any unjustified discrimination or unequal treatment, ie omission
(exclusion, restriction or preference), in relation to persons or groups as well as to members
of their families, or persons close to them, in an open or covert manner, based on actual or
presumed personal property.1®

Simply put, discrimination is unequal treatment of a person or a group on the basis
of some of their personal characteristics, which results in inequality in the chances of
exercising the rights guaranteed by the constitution and the law. It is unequal treatment,
exclusion, the bringing into a subordinate position of individuals or groups of people who
are in the same, similar or comparable situation.’

It can be discriminated against by doing or not doing. A good example of inaction
may be when the prison administration does not display notices in the language and script
of persons deprived of their liberty from national minorities, even though the conditions
prescribed by law are met. Discrimination can happen to anyone: prison employees
(individuals and groups of employees), persons deprived of their liberty, but also a legal
entity. A person who discriminates in one social situation may in some other circumstances
be a discriminator, ie a person who discriminates.’® Having in mind the powers it

15 Crp. 1

6 Ypan 2. cras 1 3akona o 3a6panu auckpumunanyje (Cit. rnacaux PC, 6p. 22/2009).
17 Videti opsirnije: http://www.ravnopravnost.gov.rs/rs

18 Mzpop: http://www.ravnopravnost.gov.rs/rs, 22.05.2016.
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possesses, the situation is especially dangerous when the state is in the role of a
discriminator. An act of discrimination can be directed at an individual, but also at a wider
group of persons deprived of their liberty.!°

Discrimination can be direct or indirect. Immediate discrimination exists if a
person deprived of liberty or a group of persons, due to his or their personal characteristics
in the same or similar situation, by any act, action or omission is placed or placed at a
disadvantage or could be placed at a disadvantage. Dusan Pokusevski states that direct
discrimination is easily recognizable, it is visible, and the discriminator does not try to
hide his actions.?

Indirect discrimination exists if a person deprived of liberty or a group of persons,
due to his or her personal characteristics, is placed at a disadvantage by an act, action or
omission which is ostensibly based on the principle of equality and non-discrimination,
unless justified by a legitimate aim. achieving that goal are appropriate and necessary.?

When it comes to the necessary conditions for respect for human rights and
protection against discrimination in deprivation of liberty and execution of all criminal
sanctions, certain principles that must be respected are important. Namely, it is necessary
to respect and consistently apply all laws and bylaws in this area, then act humanely with
all persons deprived of liberty without degradation of their personality, without
discrimination and humiliation. Torture, abuse or experimentation are also prohibited.
Persons deprived of their liberty must be provided with contact with the outside world
and family and informed about events outside the institution where they are detained or
serving a prison sentence, they must be provided with occupational therapy and
professional training, as well as appropriate measures and treatments rights, which will
be discussed in more detail later.??

19 11. Tlokymescku, 0p.Cit., cTp. 6.

20 11. Tlokymesckw, Op.Cit., cTp. 7.

2L Ynan 7. 3akoHa o 3a6panu guckpumusamyje,( ,,Cir. rmacauk PC", 6p. 22/2009).
2 Crp. 1-2
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The protection of human rights, and the rights of persons deprived of their liberty

in general, can be viewed from two aspects - domestic and international. The internal
system of human rights protection is older, institutionally better built, because national
institutions are almost always institutions of protection. The basis of such protection is the
constitution as a fundamental document, as a lex fundamentalis and a lex superior.
International protection of human rights is more recent and has been intensively developed
after the Second World War.
The basis of such protection are international treaties of states, and one of the ways to
realize the rights contained in these documents are international institutions, primarily with
the characteristics of a judicial body. "First, an international agreement should be signed,
which precisely defines and carefully enumerates various individual rights. Each state
should then undertake to take the necessary measures to implement the law in question
into its constitutional law. Finally, an international body of an administrative or judicial
nature should monitor the exercise of this constitutional right ... 23

To date, more than forty treaties, resolutions and other multilateral (universal and
global) documents of a binding nature have been adopted, which are considered
international sources of human rights and are in conflict with the domestic law of the
signatory states. In some cases, they defined human rights even more precisely and
concretely, and in some cases they even expanded certain rights and protections. In doing
so, it should be borne in mind that charters, conventions, agreements and treaties on human
rights are dynamic documents, ie "living instruments" that should be interpreted in
accordance with the development of modern circumstances. On the other hand, several
declarations of a recommendatory-normative character were adopted, namely: ,,Universal
Declaration of Human Rights of 1948%, ,,Geneva Convention of 1948, revision of 1949,
»International Convention on Human Rights Asylum of 1951.%, , Declaration on the
Elimination of All Forms of Intolerance and Discrimination Based on Religion or Belief
of 1981%, ,, Declaration on Basic Principles of Justice for Victims of Crime and Abuse of
Power of 1985, ,,Declaration on protection of all persons from enforced disappearance

2 1. Delbez, Les prinicples generaux du droit international public, Paris, 1964, p.1999 u S.
Milenkovi¢ Unutrasnja nadleznost drzava i medunarodna zastita ljudskih prava, Beograd, 1974, str. 23
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in 1992.“, | Declaration on the Rights of Persons Belonging to National, Ethnic, Religious
or Linguistic Minorities of 199224

International instruments that have an undoubted impact on penological law and
the system of standards for the execution of criminal sanctions are numerous and diverse:

Standard Minimum Rules for the Treatment of Prisoners®® were adopted in 1955.
at the First UN Congress on Crime Prevention and the Treatment of Delinquents, as a result
of the work of the International Prison Commission. They were confirmed on July 31,
1957. by the UN Economic and Social Council in Resolution 663 C | (XXIV).

Given the progressive development of human rights since 1955, in December
2015, the Standard Minimum Rules for the Treatment of Prisoners were revised, with
revised rules known as the "Nelson Mendela Rules™ in honor of the late South African
President who 27.god. spent in captivity during his struggle for global human rights,
equality, democracy and the promotion of culture and peace.?®
These rules proclaim several basic principles in the treatment of prisoners. First of all, the
approach to protection from crime through punishment, which has the basic goal of re-
education, is important. It is important to apply adequate corrective, educational and other
methods, which lead to resocialization. Furthermore, the treatment of prisoners should be
such as to enable them to perform normal roles in freedom, and prison conditions must be
adapted to the conditions of release so that convicts may be prepared for life at large after
serving a prison sentence.?’

These rules must be applied impartially. There must be no discrimination based
on race, color, sex, language, religion, political or other beliefs, national or social origin,
property status, birth or any other status. The religious beliefs and moral principles of
prisoners must be respected. For the purpose of the practical application of the principle of
non-discrimination, prison administrations must take into account the individual needs of
prisoners, and in particular the most vulnerable categories in prison settings.?

The Republic of Serbia, as well as the Republic of Romania and the Republic of
Northern Macedonia are bound by all major international human rights treaties, namely:
the International Covenant on Civil and Political Rights and two protocols to the Covenant,

24 M. Hapanuuh, MopaliHa KOMIIOHEHTa JbYACKUX IpaBa — MacTep paj, YHusepsuteT y Humy, IlpaBuu
¢axynrer, Hum 2015, crp. 31.

25 Standard Minimum Rules for the Tretmant of Prisoners, adopted by the First United Nations Congress on
the Prevention of Crime and the Treatment of Offender, Geneva, 1955., npey3sern gana 20.05.2016.
http://www.ohchr.org/EN/ProfessionalInterest/Pages/TreatmentOfPrisoners.aspx

% Penal reform internacional-Standard Minimum Rules for the Treatment of Prisoners, npeysern nana
12.05.2016. ca http://www.penalreform.org/priorities/global-advocacy/standard-minimum-rules/

2 Crp. 5

2 penal reform internacional-Standard Minimum Rules for the Treatment of Prisoners, npeysern nana
12.05.2016. ca http://www.penalreform.org/priorities/global-advocacy/standard-minimum-rules/
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the International Covenant on Economic, Social and Cultural Rights, the International
Convention on Abolition all forms of racial discrimination, the International Convention
on the Elimination of Discrimination against Women and the Protocol to this Convention,
the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment and the Protocol to this Convention, the Convention on the Rights of Persons
with Disabilities and the Protocol and other international acts.?®

International Covenant on Civil and Political Rights® in Articles 9 and 10, it
proclaims fundamental rights when it comes to persons deprived of their liberty. In relation
to these persons, the principle of humanity and non-discrimination is proclaimed. The
principle of humanity is reflected in the provisions of the Covenant, which stipulate that
persons deprived of their liberty are treated humanely, with respect for human dignity,
which is inseparable from the human person.3* This principle is also reflected in the
prohibition of torture, cruel, inhuman or degrading treatment or punishment. It is especially
forbidden for persons deprived of their liberty to undergo medical or scientific research. In
accordance with the principle of non-discrimination, the provisions of this act state that all
persons, without any discrimination, are equal before the law and in court and that member
states are obliged to prohibit any discrimination based on race, sex or color within their
national dignity. , language, religion, political or other belief, national or social origin,
property status, birth.

Basic principles for the treatment of prisoners®? no. 45/111 of 14 December 1990
emphasizes the prohibition of discrimination against prisoners on any ground, and they
must be treated with respect for the innate dignity they possess as human beings. Prisoners
have the right to take part in cultural activities, and are guaranteed the right to access health
facilities available in the country without discrimination on the basis of their legal status.
Prisons must, as far as possible, create the conditions for reintegration so that former
prisoners can be easily integrated into the social environment after release.

In 1984, the UN General Assembly adopted the Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment.®® This Convention obliges

29 B. IMetposuh, 1. ITokymescku, Jbyacka npasa 'y Cp6uju 2015 — npaso, npakca, Mel)yHapo1Hu CTaHaap I,
Beorpancku neHTap 3a Jpyacka mpaea, beorpax 2016, ctp. 61

%0 Internacional Covenant on Civil and Political Rights, adopted by General Assembly UN resolution 2200A
(XX1) of 16 December 1966., npey3eTI JlaHa 01.06.2016.
http://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx

31 C. Koncrantuansuh Bwmh., M. Kncrwh.: ,,[Tennanezuja “, Hum, 2006., ctp. 38

32 Basic Principles for the Treatment of Prisoners, adopted by General Assembly UN resolution 45/111 of
14 December 1990,

33 Convenction against torture and other cruel, inhuman or degrading treatment or punishment, adopted by
General Assembly UN resolution 39/46 of 10 December 1984., mpeyszernm 09.10.2016,
http://www.ohchr.org/en/ProfessionalInterest/pages/cat.aspx
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States to criminalize acts of torture, attempted torture and all other acts of any person
complicity in an act of torture, and to prescribe appropriate penalties commensurate with
the gravity of the offense.

The European Convention on Human Rights is also very important to us (eur.
European Convention on Human Rights, ¢p. la Convention europeenne des Droits de
I'Homme) as a legal act of the Holy Europe on the protection of freedom and rights, passed
in Rome, Italy, on November 4, 1950. In the period from 1950 to 2004, 46 countries signed
the Convention. The signing marked the acceptance of the obligation to respect rights and
freedoms, as well as the recognition of the jurisdiction of the European Court of Human
Rights. The Convention has a total of 59 articles, of particular importance is Article 1,
which sets out the obligations of all signatory states to respect the rights and freedoms they
guarantee. Pursuant to the provisions of Article 3 of the European Convention, no one shall
be subjected to torture or to inhuman or degrading treatment or punishment. Article 3
absolutely prohibits torture, inhuman or degrading treatment or punishment and as such
does not provide for any exceptions or derogations from it in accordance with Article 15
of the European Convention on Human Rights, even in times of war or other danger to the
survival of the nation.

The rights and freedoms guaranteed by the Convention are: the right to life
(Article 2), the prohibition of torture, inhuman and degrading treatment (Article 3), the
prohibition of slavery and forced labor (Article 4), the right to liberty and security (Article
5).), the right to a fair trial (Article 6), punishment only on the basis of law (Article 7), the
right to respect for private and family life (Article 8), freedom of thought, conscience and
religion (Article 9), freedom of expression (Art. 10), freedom of assembly and association
(Art. 11), the right to marry (Art. 12), the right to an effective remedy (Art. 13), the
prohibition of discrimination (Art. 14).34

The Short Guide to the European Convention on Human Rights emphasizes the
importance of individual freedom and security, in Article 5 of Protocol No. 1. 4: “Everyone
has the right to liberty and security of person. No one shall be deprived of his liberty save
in the following cases and in accordance with a procedure prescribed by law, (in the case
of lawful arrest or deprivation of liberty for failure to comply with a lawful court decision
or for ensuring fulfillment of an obligation prescribed by law; competent authority due to
a well-founded suspicion that he has committed a criminal offense or because it is
justifiably considered necessary to prevent him from committing a criminal offense or to
flee after the commission, in case of deprivation of liberty of a minor on the basis of a legal
decision on educational supervision; in the case of lawful deprivation of liberty to prevent

34 M. Iemmuh, TIpakca EBporckor cyza 3a JbyAcka OpaBa Koja ce 0JHOCH Ha CJI000y H3pakaBara, MacTep
pan, [IpaBuu dakynrer, Yuusepsurer y Hunry, Hum, 2015, ctp. 7-8.
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the spread of infectious diseases, mentally disturbed persons, alcoholics, drug users or
vagrants, in the case of lawful arrest or deprivation of liberty to prevent unauthorized entry
into the country or to ensure expulsion and extradition). Any person arrested shall be
informed promptly, in a language which he understands, of the reasons for his arrest and
of the possible charge against him.%®

The portal " bezdennoct Ha amany " presents the relationship between human
rights and security actors in prisons, which is said to be: "Human rights are innate rights
of every human being. Security sector actors who use force are obliged to respect human
rights in the performance of their duties and powers in accordance with international
human rights law and human rights standards in the security sector. Each state has an
obligation to ensure that members (employees) of security sector actors who use force
respect and implement human rights and fundamental freedoms that are reflected in
instruments of international law and that are in accordance with the relevant national
constitutional and legal provisions.*®

European Convention for the Prevention of Torture and Inhuman or Degrading
Treatment or Punishment 3’ was adopted in 1987, and entered into force in 1989. and sets
out in more detail the mechanism for the protection of persons restricted by freedom of
movement from public authorities from torture, inhuman or degrading treatment or
punishment, and establishes a European Committee for the Prevention of Torture and
Inhuman or Degrading Treatment or Punishment (CPT). The most important documents
that have established and regulated standards for the humane treatment of convicted
persons at the international level are the European Prison Rules.® regarding prison
treatment between the member states of the Council of Europe.

The European Prison Rules, adopted in 1987 (revised in 2006), set out a detailed
system of rules for the protection of persons deprived of their liberty in European countries.

The first part states the general principles and determines the scope of
application. Among the general principles are: respect for human rights and freedoms,
minimum restrictions on persons deprived of their liberty, proportionate to the legitimate
aim for which they were imposed, approximation of prison conditions to conditions of

% JI. Tomuen, Kparak Boau4 Kpo3 eBPOINCKY KOHBEHIIM]jy O JbY/ICKMM npaBuMa, [Ipomerej, Beorpan 1994,
ctp. 20.

% Bes6enocT Ha ayany — noprai o pedopmu cexropa 6e36eHocTr y Cpouju, mpeysero 22.07.2016 'y 12.49
ca: http://reforma.bezbednost.org/ljudska-prava/sta-su-ljudska-prava/

37 European Convention for the prevention of Torture and Inhuman of Degrading Treatment of Punishment,
Committee of Minister of the Council of Europe, Strasburg, 1987., mpeysern mama 30.04.2016.,
http://www.cpt.coe.int/en/documents/ecpt.htm

38
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freedom, prison staff perform a public function and should therefore be carefully selected
and trained to provide the necessary working conditions...

The Second Part contains provisions on the conditions for closure: Admission to
the institution - is possible only with a referral order, issued in accordance with the law;
upon admission, data is first recorded, familiarized with the rules, medical examination...
Referral to prison and accommaodation - if possible, prisoners are sent to prisons that are
close to their homes and families. Accommodation conditions should be such as to respect
hygiene, privacy, lighting, heating...Hygiene - all prison premises must be constantly
maintained and cleaned, prisoners must have access to hygienically correct premises,
bathing conditions must be provided every day or at least twice a week. Clothing and
bedding - clothing must not be degrading or degrading and must correspond to climatic
conditions. Nutrition - Prisoners have the right to a diet appropriate to their age, health and
physical condition, religion, culture and nature of work. Legal aid - The prison
administration is obliged to provide conditions for the provision of free legal aid.Contacts
with the outside world - Prisoners have the right to communicate, without restriction, by
letters, telephone, or otherwise with family members, other persons, and prison services
assist them in doing so. Prison regime - within the prison regime, a program of activities
is envisaged that will enable all prisoners to spend enough time outside the prison premises
for social integration. Labor - It should never be used as a punishment and prison
authorities must strive to provide enough useful work for prisoners, without discrimination
on the grounds of genderPhysical activity and recreation - Every prisoner should be able
to exercise for at least one hour in the fresh air each day if weather conditions allow.
Education - Education as a treatment for convicts must be available to all, especially to
illiterate persons and young people. Freedom of opinion, conscience and religion is
guaranteed to all persons. Transfer of prisoners - must be done in such a way that care is
taken to keep the person as exposed as possible to the public eye. Release from Prison -
All prisoners are released without delay, after the expiry of the transfer order or when a
court or other authority orders their release.

The third part pays attention to the health of convicts: health care, mandatory
professional staff, at least one health worker, who also has knowledge of psychiatry. The
fourth part contains recommendations regarding the maintenance of order and security in
the prison, where it is said that order is maintained by taking into account the need for
security, while providing prisoners with normal living conditions that respect human
dignity.

Part Five discusses the administration and staff, bearing in mind the prison system as a
public service, and states that prisons are managed in an ethical spirit, and that prisoners
are treated in a humane manner. The sixth part includes provisions on inspection and
supervision, which provide for both state inspection and independent supervision. The

22

i "
Centrul pentru Z Zdruzhenie -] fx
Promovarea Invatarii g CPEPJ na gragjani él"l. 1) fist
gy

Permanente ’/'3""-~5r‘“ IURIDICA PRIMA

Penitenciarul
Timisoara

Co-founded by the Kazneno popravni
Erasmus+ Programme zavod Pozarevac
of the European Union Zabela




seventh part is dedicated to the detainees, and their status, clothing, contact with the outside
world. increase suffering.

Persons deprived of their liberty have the right to protection of fundamental rights
prescribed by the Constitution (Republic of Serbia, Republic of Romania, Republic of
Northern Macedonia), ratified international treaties, generally accepted rules of
international law and law, and restriction of fundamental rights is possible only to the
extent necessary and in the procedure prescribed by law. Although the rights of persons
deprived of their liberty are nowadays defined by numerous international, legal and by-
law acts, they are sometimes violated in practice,*° and often persons deprived of their
liberty are not even familiar with their contents, prison rules are often extensive and
insufficiently clear.*

The Constitution of the Republic of Serbia, the part that refers to human and
minority rights and freedoms in Article 21, envisages the prohibition of discrimination, it
is emphasized that everyone is equal before the Constitution and the law. Everyone has the
right to equal legal protection, without discrimination. Any discrimination, direct or
indirect, on any grounds, in particular on the grounds of race, sex, nationality, social origin,
birth, religion, political or other opinion, property, culture, language, age and mental or
physical disability, is prohibited. . Special measures that the Republic of Serbia may
introduce in order to achieve full equality of persons or groups of persons who are
essentially in an unequal position with other citizens shall not be considered
discrimination.*

When we talk about persons deprived of their liberty and their rights, it does not
mean that we mention some special rights, but about the realization of basic guaranteed
rights that each of us should enjoy. The Constitution of the Republic of Serbia guarantees
respect for human rights and freedoms to all its citizens, and this is confirmed by certain
laws. When it comes to persons deprived of their liberty, the protection of their rights and

39 https://ipf.rs/prava-lica-lisenih-slobode/

40 V3pok Kpriema JbYACKHX IpaBa JMIA JMLIEHUX CI000Je WM I0jaBa JUCKPUMHHALIM]jE YECTO MOIKE
npoucTehn N3 He3Hamka JIMIA IMIICHNX cJI000/Ie FITM OHUX KOjH MOCTYTIAjy ca ’bUMa, a MOTY UMaTH U CBECHH,
HaMEpHU U CUCTEMAaTCKHU KapakTep.

“emp. 1

“2Ypan 21. Ycrasa Peny6muxe Cpowuje (,,Cn. Tmacauk PC, 6p. 98/2006%)
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restrictions is also guaranteed by ratified international treaties, generally accepted rules of
international law, and the Law on the Execution of Criminal Sanctions from 2019. Among
other things, the last mentioned law states that persons against whom a criminal sanction
is executed may be restricted in fundamental rights only to the extent necessary to execute
criminal sanctions and in the procedure provided by this law.

In parallel with these international documents, the Criminal Code of the Republic
of Serbia provides for the criminal offense of ill-treatment and torture in the following
articles:

Article 136 (Extortion of testimony): (1) “An official who in the performance of
his service uses force or threat or other impermissible means or impermissible means with
the intention of extorting testimony or some other statement from the defendant, witness,
expert or other person, shall be punished imprisonment from three months to five years. "
(2) "If the extortion of a statement or statement is accompanied by severe violence or if the
extorted statement resulted in particularly severe consequences for the defendant in the
criminal proceedings, the perpetrator shall be punished by imprisonment for two to ten
years."

Article 137 (Abuse and torture): (1) "Whoever abuses another or treats him in a
manner which insults human dignity, shall be punished by imprisonment for a term not
exceeding one year." (2) "Whoever, by the use of force, threats, or in any other
unauthorized manner, inflicts great pain or severe suffering on another with the aim of
obtaining confession, testimony or other information from him or a third party, or
intimidating or illegally punishing him or a third party, or acts from another motive based
on any form of discrimination, shall be punished by imprisonment for a term between six
months and five years. "(3)" If the act referred to in para. 1 and 2 of this Article shall be
committed by an official in the performance of his duties, he shall be punished for the act
referred to in paragraph 1 by imprisonment for a term between three months and three
years, and for the act referred to in paragraph 2 with imprisonment for one to eight years.

In addition to the Criminal Code, the Criminal Procedure Code contains
provisions that directly protect human rights, and indirectly the equality contained in
Article 3 implies the presumption of innocence and that everyone is presumed innocent
until his guilt is determined by a final court decision.*3

Avrticle 9 contains a prohibition on torture, inhuman treatment and extortion and
states that any use of torture, inhuman and degrading treatment, force, threats, coercion,

4 Ypan 3. 3akonuka o kpusuunoM noctynky ("Ci. rmacauk PC", 6p. 72/2011, 101/2011, 121/2012, 32/2013,
45/2013 u 55/2014).
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deception, medical interventions and other means of influencing free will or extorting
confession is prohibited and punishable. any other statement or action from the defendant
or other participant in the proceedings.** Restrictions on the freedoms and rights of the
defendant in the procedure are contained in Article 10, where it is pointed out that before
making a final decision on imposing a criminal sanction, the defendant can be restricted
freedoms and rights only to the extent necessary to achieve the purpose of the procedure.*®
The public prosecutor shall, upon request, submit information on whether an investigation
is being conducted only to the court, another public prosecutor or the police, and to the
defendant, his defense counsel or the injured party when the conditions prescribed in
Article 297 of this Code are met. The language and alphabet in the procedure are defined
in Article 11, which states: The Serbian language and the Cyrillic alphabet are in official
use in the procedure, and other languages and alphabets in official use are in accordance
with the Constitution and the law. The procedure is conducted in the language and script
that are in official use in the body of the procedure, in accordance with the law. The parties,
witnesses and other persons participating in the proceedings have the right to use their
language and script during the proceedings, and if the proceedings are not conducted in
their language and if, after instruction on the right to translation, they do not declare that
they know the language of the proceedings. leads and to waive the right to translation, they
will be provided with the translation of what they or others amount to, as well as the
translation of documents and other written evidence. Translation is done by a translator.*°

A person arrested without a court decision, ie a person arrested on the basis of a
court decision who has not been heard, must be handed over without delay, and within 48
hours at the latest, to the competent judge for pre-trial proceedings or, if that does not
happen, released.*’

Illegal evidence cannot be used in criminal proceedings. Illegal evidence is
separated from the file, placed in a special sealed envelope and kept with the judge for the
preliminary procedure until the final conclusion of the criminal procedure, after which it
is destroyed and a record is made. Exceptionally, illegal evidence is kept until the final
conclusion of the court proceedings conducted for the purpose of obtaining such
evidence.*®

The defendant is heard orally, with decency and with full respect for his
personality. The defendant has the right to use his notes during the interrogation. During
the interrogation, the defendant will be enabled to state in an undisturbed statement all the

44 1bid., Yan 9.

45 |bid., Yoran 10.
“Ibid., Ynan 11.
47 1bid., Yian 69.
8 |bid., Yianu 84.
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circumstances that accuse him and to state all the facts that serve for his defense.When the
defendant completes his statement, and the statement needs to be completed or clarified,
he will be asked questions that must be clear, specific and understandable, must not contain
deception, nor be based on the assumption that he admitted something he did not admit
and must not represent leading to an answer. If the later statements of the defendant differ
from the earlier ones, and especially if the defendant revokes his confession, the body of
procedure may invite him to state the reasons why he gave different statements, ie why he
revoked the confession.*°

If the defendant is deaf, he will be asked questions in writing, if he is mute, he
will be invited to answer in writing, and if he is blind, the content of the written evidence
will be orally presented to him during the interrogation. If the hearing cannot be conducted
in this way, a person who can agree with the defendant will be summoned as an interpreter.
If the defendant does not understand the language of the proceedings, he will be asked
questions through an interpreter. If the interpreter or translator has not previously been
sworn in, he shall take an oath to faithfully convey the questions addressed to the defendant
and the statements he will give.*°

The execution of a prison sentence in Serbia is regulated by the Law on the
Execution of Criminal Sanctions, which has been in force since January 1, 2006. years®?,
with subsequent amendments from 2009 °2, significant systemic changes in 2014 and
current changes and amendments from May 2019.> Two main reasons influenced the
adoption of this law in 2006: the need to harmonize the system of execution of criminal
sanctions in the Republic of Serbia with its Constitution and the harmonization of the
domestic legal system with international documents that form the framework for protection
of human rights and rights in the execution of criminal sanctions.

The strategy for the development of the system of execution of criminal sanctions
was to protect society from crime by humane execution of sentences and prevention of
restitution. Its mission is to further develop the system of execution of criminal sanctions,
with the priority task of protecting society from crime, continuous improvement of the
conditions in which criminal sanctions are executed, as well as the application of modern
achievements in the treatment of convicts for their successful reintegration into community

49 |bid., Yitan 86.

50 |bid., Yian 87.

513akoH 0 u3BpuIERHY KpuBUuHUX cankiuja (Ci. racuuk P. Cp6uje 85/05).

S2JToner 31.08.2009. rogune, crynuo Ha cHary 11.09.2009. rogune o6jasben y (Ci. rnacauxy PC, 6p.
72/09) u 2011. rogune (gouet 05.05.2011. ronune, ctynuo Ha cHary 17.05.2011. rogune, o6jaBsen y Co.
rmacauky PC, 6p. 31/11).

53 3akoH o0 m3BpHIemY KpuBHuHUX cankuuja (Cin. rmacauxy PC, 6p. 55/14, ca usmeHama u jommyHama Op.
35/19).
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and reducing the rate of return. The main goal of the strategy is a modern system of
execution of criminal sanctions as part of a developed and efficient judicial system, which
successfully responds to crime and during the execution of criminal sanctions influences
the individual to change behavior, acquire new skills and knowledge and successfully
integrate into society.

Based on the review of the provisions that regulate the execution of imprisonment
within the ZIKS, it can be concluded about the basic features of the execution of criminal
sanctions in our country. The position of convicted persons is regulated by the Law on
Execution of Criminal Sanctions with the latest amendments from 2019 and the Rulebook
on House Rules in Penitentiary Institutions and District Prisons.

The Law on Execution of Criminal Sanctions contains basic provisions on the
position of the person against whom the sanction is executed. Article 6 provides that the
sanction shall be executed in a manner that guarantees respect for the dignity of the person
against whom it is executed. Criminal acts by which the person against whom the sanction
is executed is subjected to any form of torture, ill-treatment, humiliation or
experimentation are also prohibited. Coercion against the person against whom the
sanction is executed is punishable if it is disproportionate to the needs of its execution.
Article 7 stipulates that the person against whom the sanction is executed must not be
placed in an unequal position due to race, color, sex, language, religion, political and other
beliefs, national or social origin, property status, education, social status or another
personal property.> These provisions first regulate the right of convicts to human
treatment, and that no one may endanger the dignity, physical and mental health of the
convict (Articles 6-8). The rights relating to: accommaodation, food, clothing, submissions,
correspondence, legal aid, visits, stay in special rooms, receipt of packages, receipt of
remittances, work, health care, information, education, religious culture, complaints and
petitions are stated. and the rights of a convicted woman who has a child, the rights of
convicts with special needs to accommodation appropriate to the type and degree of those
special needs (Articles 76-101).>

The legislator stipulates that the premises in which convicts live and work must
be clean, dry, ventilated, heated and sufficiently lit by both natural and artificial light,
which enables reading and work without visual disturbances (Article 79).% Dormitories
must have 8 cubic meters of space for each convict. A qualitative shift was the introduction
of the right to telephone conversation (Art. 88). This improved the convict's
communication with the outside world, especially with his family. The work of the convict

5 Zakon o izvrSenju krivi¢nih sankcija ,,Sluzbeni glasnik RS”, broj 85 od 6. X 2005.
% Unanosu 76-101. 3akona o u3Bpiueny KpuBndHux canknuja (Cin. rmacauky PC, 6p. 35/19).
% Ynan 79. 3akoHa 0 u3BpuIeky KpuBuuHuX caukiuja (Ci. rnacuuxy PC, 6p. 35/19).
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Is an integral part of the treatment program. The purpose of the work is for the convict to
acquire, maintain and increase his working abilities, work habits and professional
knowledge. Within the execution of the program of actions, the convict is obliged to
perform work tasks and obligations. The legislator envisages the acquisition, maintenance
and increase of working abilities, work habits and professional knowledge of convicts as
the purpose of that work, but in practice the work is oriented towards the needs of the
institution, its available production capacities, and often there is high unemployment of
convicts. Remuneration for work provided by the legislator is at least 20% of the lowest
labor price.®’

The medical treatment of convicts is prescribed in several provisions of the ZIKS
(Article 113 - Article 115). There are no significant deviations from the previous versions
of the ZIKS regarding the treatment and health care of convicts, except that forced feeding
of convicts is prohibited except in the case when it seriously endangers their health or life
(Article 114).%8 The rights of mothers, rights to information, education, religious rights,
complaints and appeals are the same as in the previous ZIKS. The special rights of the
convict are regulated by Article 129, they are granted by the warden for good behavior and
commitment to the work of convicts, and can be divided into 4 groups: benefits related to
correspondence and receipt of shipments, benefits related to visits, benefits related to
outings and absences and the right to more suitable accommodation. ZIKS defines more
serious and minor disciplinary offenses (Articles 157-158).%°

In the Republic of Romania, the execution of criminal sanctions is regulated by
the Law on the Execution of Sentences and Detention Measures ordered by the judiciary
during criminal proceedings (Official Gazette No. 514 of 14 August 2013). The law is
structured by structure and chapters, as well as the Law on Execution of Criminal Sanctions
of the Republic of Serbia. The law consists of 191 articles. Article 1 emphasizes the legality
of the execution of sentences and detention measures, which must be in accordance with
the provisions of the Criminal Code, the Code of Criminal Procedure and this law. Article
2 provides the basis for the execution of sentences and detention measures: (1)
Punishments and educational measures of deprivation of liberty shall be executed only on
the basis of final judgments. (2) Detention shall be carried out only on the basis of the
decree by which this measure was pronounced, according to the provisions of the Criminal
Procedure Code. (3) House arrest shall be carried out only on the basis of a conclusion
ordered by a judge for rights and freedoms, a judge of the previous panel or, depending on

SYnanosu 6-8, 76, 88, 101. 3akona o uszBpuIesY KpuBnuHUX cakiuja (Ci. rmacuuxy PC, 6p. 35/19).
%8 Unan 114. 3akoHa o u3BpuIewy KpuBnuHuX caukiuja (Cin. rmacauky PC, 6p. 35/19).
% Unanosu 129,157,158. 3akoHa o u3BpiIeny kpuuuHuX cankiwmja (Ci. rmacauxy PC, 6p. 35/19).
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the case, a court, in accordance with the provisions of the Criminal Procedure Code. (4)
Pre-trial detention shall be carried out only on the basis of a pre-trial detention order issued
in accordance with the provisions of the Criminal Procedure Code. %

The purpose of the execution of sentences and detention measures is contained
in Article 3. The purpose of the execution of sentences and educational measures of
deprivation of liberty is to prevent the commission of new criminal offenses. The execution
of punishments and educational measures of deprivation of liberty will have the goal of
forming a correct attitude towards the rule of law, the rules of social coexistence and
towards work, in order to reintegrate detainees into the society. For us, Article 4 is
important, which guarantees respect for human dignity. Punishments and detention
measures shall be carried out in conditions that ensure respect for human dignity. Article
5 prohibits torture, inhuman or degrading treatment or other ill-treatment. (1) It is
prohibited to expose any person serving a sentence or other measure of deprivation of
liberty to torture, inhuman or degrading treatment or other ill-treatment.®*

There are a number of other acts that regulate the work of the system of execution
of criminal sanctions of the Republic of Romania, which directly or indirectly regulate the
rights of persons deprived of their liberty:

Law No. 145/2019 on the status of penitentiary police officers; Law no. 351/2018
regarding the financing of the activities of the National Administration of the Institute and
subordinate units; Government Decision no. 652/2009 on the organization and functioning
of the Ministry of Justice, with subsequent amendments; Government Decision no.
756/2016 for the organization, functioning and attribution of the National Administration
of the Institute and for the amendment of the Government Decision no. 652/2009 on the
organization and functioning of the Ministry of Justice, with subsequent amendments;
Government Decision no. 584/2005 regarding the establishment of special activities and
financing of sanitary units from the system of defense, public order and national security,
as well as sanitary units from the network of the Ministry of Justice, with subsequent
amendments; Order of the Minister of Justice no. 160 / C / 2018 of 8 January 2018 for
approval of the Decree on the organization and functioning of the National Administration
of the Institute; Order of the Minister of Justice no. 1302 / C / 2017 of 21 April 2017
regarding the composition and attributions of the Technical and Economic Council of the

%0 3akoH 0 M3BpIIEY Ka3HHU M IIPUTBOPCKUX MEPA KOj€ j€ CY/ICTBO HAJIOXKHJIIO TOKOM KPUBHYHOT TIOCTYIIKA
(Cayx6enn TJIACHUK op. 514 on 14. aBrycra 2013. TOJTUHE)
http://legislatie.just.ro/Public/DetaliiDocument/150699
61 3aKk0H 0 M3BpILUEHY Ka3HU M IPUTBOPCKUX MEPA KOjE j& CYJICTBO HANIOKUIO TOKOM KPUBUYHOT MOCTYIIKA
(CayxOenn TJIACHUK op. 514 on 14. aBrycra 2013. TOJTUHE)
http://legislatie.just.ro/Public/DetaliiDocument/150699
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National Administration of the Institute; Order of the Minister of Justice no. 3936/2017 for
approving the Decree on the organization of educational centers and detention centers
subordinated to the National Administration of the Institute; Order of the Minister of
Justice no. 3725/2017 for approval of the Decree on the organization and functioning of
the base for supply, management and repair; Order of the Minister of Justice no. 1548/2017
on approving the Decree on the organization and functioning of the National School for
Training for Executors of Criminal Sanctions Targu Ocna, with subsequent amendments;
Order of the Minister of Justice no. 1316 / C / 2012 for approval of the Standard regarding
technical insurance of motor vehicles of the National Administration of the Institute and
subordinate units, with subsequent amendments; By the decision of the Director General
of ANP no. 550/2011 on approval of the Decree on the organization and functioning of
penitentiary institutions-hospitals, with subsequent amendments; Order of the Minister of
Justice no. 2724 / C / 2018 of 10 July 2018 for approval of the Decree on the organization
and functioning of the institute, by the Decision of the Director General of ANP no.
543/2012 regarding the approval of return on investment in ANP.°2

In 2019, the Republic of Northern Macedonia amended the Law on the Execution
of Sanctions, which has 419 members, and, as in Serbia and Romania, Article 5 states that
persons against whom sanctions are imposed must be treated in a manner that best suited
to their personality. Article 6 The persons against whom sanctions are executed should be
treated humanely, with respect for human personality and dignity, preserving their physical
and mental health, taking into account the objectives of individual sanctions and
measures.®?

1.4. Antidiscrimination regulations in Serbia, Romania and Nothern Macedonia

The aim of this part od the publication is to summarize and present to the
readership for which is intended in one place the anti-discrimination regulations which
are of very fragmentary character. The most important anti-discrimination act in legal
system of the Republic of Serbia is the Law on Prohibition of Discrimination from 2009
and it is considered an umbrella act which regulates the establishment of the mmissioner
for the Protection of Eguality. As we analyzed the concept and recignition of
discrimination, in the previous part of the paper , following the formulations from the
Law of Prohibition of Discrimination, we will not go into analysis in more detail. The
Law on Prohibition of Discrimination of the Republic of Serbia has Article 63 that

82 http://anp.gov.ro/despre-anp/legislatie-de-organizare-si-functionare/
83http://www.pravda.gov.mk/Upload/Documents/%D0%97%D0%98%D0%A119.pdf
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consists of nine chapters, the most important for recognizing and responding to
discrimination are the chapters relating to general prohibition and forms of
discrimination, special cases of discrimination, establishment and work of the
Commissioner for Eguality commissioner, judicial protection and oversight of law
enforcement.

Law no. 202/2002 on Equal Opportunities for Women and Men (Official Gazette
of Romania, No. 301 of 8 May 2002) According to this law:

a) direct discrimination means less favorable treatment of a person according to
the criteria of sex than has been, or should be, treated of another person in a comparable
situation;

b) indirect discrimination means a situation in which provisions, criteria or
practices, seemingly neutral, would put people of a certain sex at a certain disadvantage
in relation to people of the opposite sex, unless the provision, criterion or practice
objectively justifies a legitimate aim and the means to achieve the aim are appropriate
and necessary;

c) harassment means any unwanted conduct related to the fact that a person is of
one or the other sex, which occurs with the purpose or effect of violating the dignity of
the person and creating degrading, intimidating, hostile, degrading insults;

d) sexual harassment is any unwanted behavior - verbal, non-verbal or physical -
of a sexual nature, which for the purpose has an efect edekar has the attainment of
personal dignity and / or the creation of a degrading, intimidating, hostile, degrading or
offensive environment;

(e) Incentive measures or positive discrimination means those special measures
which are provisionally adopted in order to accelerate the effective realization of equal
opportunities for women and men and which are not considered acts of discrimination;

f) work of equal value means paid activity which, after comparison, based on the
same indicators and units of measurement, with another activity, reflects the use of
similar or equal professional knowledge and skills and the submission of equal or similar
amount of intellectual and / or physical effort.

The Law on Prevention and Protection against Discrimination of the Republic of
Northern Macedonia has Article 53 and was adopted in 2019.

Article 5 of the Law provides for discriminatory grounds: Any discrimination
based on race, color, origin is prohibited, (nationality or ethnicity, gender, sex, sexual
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orientation, gender identity, belonging to a marginalized group, language, citizenship,
social origin, education , religion or belief, political belief, other beliefs, disability, age,
marital or marital status, property status, health status, personal status and social status or
any other basis).

Having in mind that these are complementary laws for determining
discrimination, we have chosen the Law on Prohibition of Discrimination of the Republic
of Serbia.

In Article 2 of the Law on Prohibition of Discrimination of 2009, “discrimination”
and “discriminatory treatment” are defined as any unjustified discrimination or unequal
treatment, ie omission (exclusion, restriction or giving priority), in relation to persons or
groups as and members of their families, or persons close to them, in an overt or covert
manner, based on race, color, ancestry, citizenship, nationality or ethnic origin, language,
religious or political beliefs, gender, gender identity, sexual orientation, property status,
birth, genetic characteristics, health status, disability, marital and family status,
conviction, age, appearance, membership in political, trade union and other organizations
and other real or assumed personal characteristics.Personal characteristics in the sense of
the Law on Prohibition of Discrimination are: race, color, ancestors, citizenship,
nationality or ethnic origin, language, religious or political beliefs, gender, gender
identity, sexual orientation, property status, birth, genetic characteristics, health status,
disability, marital and family status, conviction, age, appearance, membership in
political, trade union and other organizations. However, the agenda of these traits is not
final and it can be expanded, but these are certainly the dominant traits on the basis of
which an individual or group is discriminated against. Discrimination can take place in
a variety of ways. Some person, due to some of his personal characteristics, is denied a
right that is available to others, or a right is limited to him, and others are recognized in
full, or the person is.

A very important law for recognizing and responding to discrimination, when it
comes to persons with disabilities, is the Law on Prevention of Discrimination against
Persons with Disabilities. This law was introduced into legal life in 2006, because it was
already then and recognized duty and need of society to prevent and highlight
discrimination as an aspect of the lives of persons with disabilities, which they
encountered on a daily basis.The Law on Prevention of Discrimination against Persons
with Disabilities consists of Article 53, and Article 4 emphasizes the obligation of public
authorities to ensure the enjoyment of rights and freedoms by persons with disabilities
without discrimination. Article 9 lists severe forms of discrimination, inciting and
encouraging inequality or intolerance towards persons with disabilities, propaganda or
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deliberate discrimination by public authorities in proceedings before that authority,
through the media, in political life, in the provision of public services, in the field of
labor relations, education, culture, sports, etc. Article 20 provides for the prohibition of
writing and displaying discriminatory messages and symbols in public places and for
disseminating in other ways messages and symbols calling for discriminatory treatment
of persons with disabilities.?*The law specifically indicates the prevention of
discrimination against persons with disabilities in several key areas, discrimination in
proceedings before public authorities, in relation to associations, discrimination in the
provision of services and use of facilities and areas, in relation to health services,
discrimination in connection with  education, employment and employment,
transportation, marital and family relations, discrimination against associations of
persons with disabilities.

Measures to promote the equality of persons with disabilities are particularly
important.Article 3 of the Law on Gender Equality respects the policy of equal
opportunities, which implies equal participation of the sexes in all phases of planning,
making and implementing decisions that affect the position of women and men.
Discrimination on the grounds of sex is any unjustified discrimination or unequal
treatment, or omission (exclusion, restriction or preference) which has the purpose or
consequence of making it difficult, endangering, disabling or denying a person or group
the recognition, enjoyment or exercise of human rights and freedoms. political,
economic, social, cultural, civic, family and other areas.®®

Discrimination is also considered if a person is unjustifiably treated worse than
someone else, exclusively or mainly because he / she has sought or intends to seek legal
protection against discrimination or has offered or intends to offer evidence of
discriminatory treatment.

Unjustified discrimination, exclusion, restriction and treatment or other measures
taken, in terms of this law, shall be considered in particular if:

1) the undertaken measure is not justified by a legitimate or legitimate aim;

2) there is no proportion between the measures taken and the goal achieved by
the measures taken.®

64 3akoH 0 crpeuaBamy AUCKpUMHHALHjE 0coba ca naBamuauteroM,(,,Cit. rnacauk PC", 6p.33/2006).
%5 3akon 0 pasHonpasHocTH nonosa (,,Ci1. rnacaux PC", 6p. 104/2009)
% 1hid., Unan 4.
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A particularly important law in terms of achieving the principles of equality and
social welfare in society is the Law on Protection of Rights and Freedoms of National
Minorities, from the aspect of national security, it is very important to establish and
improve good neighborly relations, because strengthening intolerancenational minorities
can bethe cause ofwider conflicts, civil unrest, armed rebellions, diversions, sabotage,
ethno-separatist terrorism, religious extremism. Aurticle 3 of this law prohibits any form
of discrimination, on national, ethnic, racial, linguistic grounds, against persons
belonging to national minorities. In practically every important area of life and work,
anti-discrimination provisions have been highlighted through certain laws and bylaws,
which can be seen in several subsequent laws. Discrimination against a person or group
of persons is considered to be any direct or indirect, in an open or covert manner,
exclusion or restriction of rights and freedoms, unequal treatment or omission, or
unjustified discrimination by favoring or giving priority.Special measures introduced for
the purpose of achieving full equality, protection and progress of persons, ie groups of
persons who are in an unequal position, shall not be considered discrimination. More
detailed criteria for recognizing forms of discrimination by an employee, student or third
party in the institution are jointly prescribed by the Minister and the Minister in charge
of human rights. Article 45 prohibits violence, abuse and neglect. The following is
prohibited in the institution: physical, psychological and social violence; abuse and
neglect of children and students; physical punishment and insult of a person, ie sexual
abuse of children and students or employees.

Violence and abuse means any form of verbal or non-verbal behavior committed
or repeated once that has the effect of actually or potentially endangering the health,
development and dignity of the child and student or employee. Neglect and negligence
is the failure of an institution or employee to provide conditions for the proper
development of the child and student. The institution is obliged to immediately submit a
report to the competent authority if the child or student shows signs of violence, abuse or
neglect.

Under physical violence, in terms of paragraph 1 of this Article, is considered:
physical punishment of children and students by employees and other adults; any conduct
that may result in actual or potential bodily injury to a child, student or employee; violent
behavior of an employee towards children, students or other employees, as well as
students towards other students or employees.

Psychological violence, in the sense of paragraph 1 of this Article, is considered
behavior that leads to immediate or permanent threat to the mental and emotional health
and dignity of the child and student or employee. Under social violence, in terms of
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paragraph 1 of this article is considered the exclusion of children and students from the
group of peers and various forms of social activities of the institution. Any form of
violence and abuse referred to in paragraph 2 of this Article by a student, his parent,
guardian or adult, against a teacher, educator, professional associate and other employees
Is prohibited in the institution. Due to the violation of the prohibition referred to in
paragraph 8 of this Article, a misdemeanor or criminal procedure shall be initiated against
the parent, ie guardian of the child or student. The protocol for acting in the institution
in response to violence and abuse, the content and methods of carrying out preventive
and intervention activities, conditions and ways for risk assessment, ways of protection
against violence, abuse and neglect, shall be prescribed by the Minister. The Minister
prescribes more detailed conditions on the ways of recognizing non-verbal forms of abuse
of children and students by the employee during care, rest and recreation and other forms
of educational work.®’

Article 2 of the Law on Churches and Religious Communities states the
prohibition of religious discrimination. No one shall be subjected to coercion that could
jeopardize the freedom of religion, nor shall he be compelled to declare his religion and
beliefs or their non-existence. No one may be harassed, discriminated against or
privileged because of their religious beliefs, belonging to or not belonging to a religious
community, participating or not participating in worship and religious rites, and using or
not using guaranteed religious freedoms and rights. There is no state religion.®

The Labor Law provides for the prohibition of direct and indirect discrimination
against job seekers, as well as employees, based on gender, birth, language, race, skin
color, age, pregnancy, health condition, disability, nationality, religion, marital status,
family obligations, sexual orientation, political or other beliefs, social origin, property
status, membership in political organizations, trade unions or any other personal
characteristic.®

Immediate discrimination, in terms of this law, is any action caused by any of the
grounds referred to in Article 18 of this law which puts the person seeking employment,
as well as the employee, in a less favorable position compared to other persons in the
same or similar situation.

Indirect discrimination, in terms of this law, exists when a certain seemingly
neutral provision, criterion or practice puts or would put at a disadvantage in relation to

71pid., Yman 45.
Y nan 2. 3akoHa o pkBaMa 1 Bepckum 3ajexnunama (,,Cor. rnacauk CP", 6p. 36/2006)
% Unan 18. 3akona o pany (,,Ci. rmacauk PC", 6p. 24/2005, 61/2005 u 54/2009)
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other persons - the person seeking employment, as well as the employee, due to a certain
characteristic, status, orientation or belief from Article 18 of this Law. Discrimination
under this law is prohibited in relation to: 1) conditions for employment and selection of
candidates to perform a certain job; 2) working conditions and all rights from the
employment relationship; 3) education, training and advanced training; 4) promotion at
work; 5) termination of the employment contract.”™

Harassment and sexual harassment are prohibited. Harassment, within the
meaning of this law, is any unwanted behavior caused by any of the grounds referred to
in Article 18 of this law that aims at or violates the dignity of the job seeker, as well as
the employee, which causes fear or creates a hostile, degrading or offensive environment.
. Sexual harassment, within the meaning of this law, is any verbal, non-verbal or physical
behavior that aims at or violates the dignity of a job seeker, as well as a full-time
employee, which causes fear or creates a hostile, humiliating or offensive environment.”

It is not considered discrimination to discriminate, exclude or give priority to a
particular job when the nature of the work is such or the work is performed in such
conditions that the characteristics related to any of the grounds referred to in Article 18
of this Law are a real and decisive condition. that the purpose thus sought to be achieved
is justified. Provisions of the law, general act and employment contract relating to special
protection and assistance to certain categories of employees, especially those on the
protection of disabled persons, women during maternity leave and leave of absencefor
the purpose of child care, special child care, as well as provisions relating to the special
rights of parents, adoptive parents, guardians and custodians - are not considered
discrimination.’

In April 2015, the Law on the Use of Sign Language was passed, the aim of which
Is to equalize opportunities, accessibility and enable the realization of various rights of
deaf people, which contributes to the realization of basic principles related to the
enjoyment of human rights and non-discrimination. The explanation for the adoption of
the Law on the Use of Sign Language states that the full inclusion of all vulnerable groups
and the eradication of discriminatory behavior will be achieved, among other things, by
exercising the right of every person to express their ideas, thoughts and feelings. If
anyone denies this freedom or prescribes a way to deny that freedom, he denies the
inalienable human right to communicate.

O1pid., Yman 20.
1bid., Yman 21.
21pid., Yman 22.
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Article 1 of the Law on Personal Data Protection states that the protection of
personal data is provided to every natural person, regardless of citizenship and residence,
race, age, sex, language, religion, political and other beliefs, nationality, social origin
and status, property status, birth, education, social status or other personal characteristics.
Particularly sensitive data are provided for in Article 16, and these are data related to
national affiliation, race, gender, language, religion, affiliation with a political party, trade
union membership, health status, receipt of social assistance, victim of violence.”

Law on the Protection of the Right to a Trial within a Reasonable Time was
adopted in May 2015. The purpose of this law is to provide judicial protection of the
right to a trial within a reasonable time in order to prevent the occurrence of a violation
of the right to a trial within a reasonable time. Judicial protection of the right to a trial
within a reasonable time includes an investigation conducted by the public prosecutor.
All parties to court proceedings, enforcement proceedings, participants in non-litigious
proceedings, injured parties in criminal proceedings, private prosecutors and injured
parties as plaintiffs have the right to a trial within a reasonable time, if they have filed a
property claim.

In May 2015, the Law on Ratification of Protocol No. 15 to the Convention for
the Protection of Human Rights and Fundamental Freedoms was adopted. The European
Convention for the Protection of Human Rights and Fundamental Freedoms is one of the
most important documents guaranteeing rights and freedoms, and prohibits, among other
things, discrimination and abuse of rights.

1.5. Media and discrimination in prisons

The media represent an important segment of any modern and democratically
organized society, their importance is reflected in the fact that the public should point out
the most important topics and problems of society. However, in addition to this role, it
often happens that the media with the aim of sensationalist reporting, reporting aimed at
selling circulation, publish inadequate texts, especially when it comes to prisons and
influence the spread of stereotypes and prejudices regarding detainees and convicts.

73 3akoH 0 3amTUTH nozaraka o muHocTd (Ciyx6enu rmacauk PC. 6p.97/2008).

7 3aK0H 0 3aIUTHTH IIpaBa Ha cyheme y pasymHoM poky ,,Ciryx6enu rmacuux PC”, 6poj 40/15.
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The need for sensationalist reporting can often have a negative impact on certain
vulnerable groups in prisons, members of the Roma national minority, the LGBT
population, people living with HIV, and people with intellectual disabilities.

"Reporting on members of the Roma national minority is regularly based on
stereotypes. We are witnessing cases when the newspaper does not state the name and
surname of the perpetrator of a crime, but emphasizes the nationality, if it is about Roma.
There are a number of stereotypes that are often repeated in the media, such as that the
Roma are dirty and uninterested in work.”

The media in the race to obtain interesting information and gain as many
audiences and readers as possible, have always used the interest of citizens in crime and
often <6:reate their informative content in connection with the latest developments in that
field.”

Creating myths is done by: 1) creating and using criminal stereotypes; 2)
presenting attitudes as facts; 3) concealing one's own views by choosing a sample; 4) using
value-colored terminology; 5) selection of presented facts; 6) information management; 7)
by referring to anonymous authorities; 8) by referring to facts torn out of context; and 9)
selective interviewing.”’

Prison staff (especially when it comes to crimes that disturb the public and where
public interest has increased) may not give lump sum assessments regarding the perpetrator
of the crime, who is in custody, his behavior, physical or mental condition, may not talk
with persons from the private sphere, they may not provide any information without the
official approval of the prison administration.

One of the very important aspects of the fight against discrimination and the
achievement of equality is the use of gender-sensitive language in reporting and
communication in general. The use of gender-sensitive language in Serbia is becoming
more pronounced and covers more and more terms, especially the names of occupations.
The Serbian language is clear in that respect - the basic rule of sentence construction says
that the subject and the predicate must agree in gender and number, and there are no
disagreements. The problem arises with certain terms that seem awkward, difficult to
pronounce and confuse, which is what the different policies of media houses in Serbia are

> Jluckpumunanuja Poma y Meaujuma: https://novinar.me, 20.05.2016.
® C. Byxosuh, Ipesenyuja xpumunana. Beorpan: KpuMuHamcTHuko- mosMimjcka akaiemuja, beorpan
2010, ctp 116.

" 'B. Urwarosuh, Mumonozuja 310uuna, Apxus 3a npasHe u ApymTseHe Hayke (1-2). Beorpan 2004, ctp
15.
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talking about, where the media that use gender-sensitive language and those who do not
use it at all are clearly visible.”® It is necessary to carry out the following activities:

1) Promote a code of gender-sensitive reporting in the media. Promote the access
of journalists, news associations and newsrooms to the code of gender sensitive media
reporting. Encourage journalists to speak and write about women and men in an objective
way, avoiding stereotypes and prejudices.

2) Promote non-sexist use of language. Encourage the use of non-sexist and
gender-sensitive language in the media. Respect the rules of the Serbian language on
matching in gender, number and case; whenever there is a possibility to use the female
gender in connection with the professions and occupations performed by women; avoid
expressions and terms that are a consequence of gender stereotypes and prejudices;
eliminate offensive expressions towards women, and especially towards multiple
discriminated groups.”

Human safety means the protection of fundamental freedoms - freedoms that are
the very essence of life. This means protecting people from critical (serious) and
penetrating (widespread) threats and situations. This implies the use of processes based
on human strength and aspirations. These factors create such political, social, ecological,
economic, military and cultural systems that together provide the building blocks for
survival, subsistence and a dignified life.2% The dimensions of the concept of human
security can be represented by a list of sources of insecurity:8!

"8 [Ipumepu Meaujcke ynoTpede poiHO oceT/hbUBHMX TepMuHa y: T. SKrozza, aneku, Genucset, 3M marasuH,
6p. 10, ampwmu - jyn 2011.

™ Yctpakupame: MeMjH U JMCKPUMUHANK]a, [IoBEpEHHK 3a 3aIUTHTY PaBHONPABHOCTH, Beorpas, arpui
2012, crp. 11-12.

80U, Cy6ornuku, Jbyncka 6e36ennoct — a8e cryauje ciydaja y Cpouju, CEKOHC, locuje cryaumo, beorpan
2015, crp. 10.

81 [TenTap 3a ucTpaxkupame Xymane 6e36equocty: http://www.human-security.info/ocentru.php 15.05.2016.
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-Economic security in prisons - security of their property, unemployment of
persons deprived of their liberty, job insecurity, poor working conditions, income
inequality;

Rule 67.% All money, valuables and other movables belonging to the prisoner,
which according to the prison regulations he is not allowed to keep during
admission to the prison, are stored in a safe place. The prisoner signed the
inventory list. Steps need to be taken to keep these things in good condition.

Rule 96. Convicted prisoners must have the opportunity to work and / or take
part in their rehabilitation provided that a doctor or other qualified medical
professional determines their physical and mental ability. It is necessary to ensure
a sufficient amount of useful work so that prisoners are actively employed during
regular working hours.

Rule 97. Prison work must not be harmful. Prisoners must not be held in slavery
or servitude. Prisoners must not be required to work for the personal or private
benefit of prison staff.

Rule 98. To the extent possible, the work provided must be such as to maintain
or increase the prisoner's ability to earn a fair living after his release from prison.
Vocational training in useful occupations must be provided to prisoners who can
benefit from it, especially for younger prisoners. Within the limits of the
appropriate choice of profession and the institution's administration and working
rules, prisoners must be able to choose the type of work they wish to perform.

Rule 99. The organization and methods of work in prisons must be achievable to
work outside the prison in order to prepare prisoners for normal working life.
However, the interests of prisoners and their vocational education must not be
based on purpose of obtaining financial gain from prison activities.

Rule 100. It is preferable that industrial and agricultural activities be managed by
the prison administration and not by private contractors. If prisoners perform
work not managed by the prison administration, they must always be under the
supervision of the prison administration. Unless the work is performed for other
state bodies, the persons for whom the work is performed have to pay the prison
administration the full amounts of the usual salaries, counting the amount of work
performed by the prisoners.

82https://www.irmct.org/sites/default/files/documents/Standardna%20minimalna%20pravila%20Ujedinjeni
h%20naroda%20za%20postupanje%20sa%20zatvorenicima_Mandela%20rules.pdf
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Rule 101. It must apply equally the precautionary measures prescribed for the
safety and health of workers at liberty in prisons. Prisoners must be insured from
injuries at work, including occupational diseases, under conditions no less
favorable than those prescribed by law for employees at liberty.

Rule 102. Law or administrative regulations must prescribe the maximum
number of daily and weekly working hours, counting local rules or customs
regarding the employment of workers at liberty. Besides to the working hours
thus determined, one day of rest per week must be left and enough time for
education and other activities.

-Hygiene and safe access to food in prisons:

Mendel's rule 35.2% The doctor or the competent health authority must perform
inspections and inform the director or warden of the prison about:

(a) the quantity, quality, preparation and serving of food;

(b) the hygiene and cleanliness of the institution and prisoners;
(c) sanitation, temperature, lighting and ventilation of the prison;
(d) the suitability and cleanliness of clothing and bedding;

(e) the application of the rules on physical education and sport where there is no
professional technical staff who leads those activities.

-Health security in prisons - threats to health and life due to infectious and parasitic
diseases, HIV and other viruses and inadequate access to health services;

Mendel's rule 24-28.%* The state provides health care to prisoners. Prisoners must
have health care standards that are also available in society, as well as free access
to the health services without discrimination based on their legal status. Every
prison must have a health service with assessing, monitoring, protecting and
improving the physical and mental health of prisoners, considering prisoners with
special health needs or health issues that make their rehabilitation difficult. The

83https://www.irmct.org/sites/default/files/documents/Standardna%20minimalna%20pravila%20Ujedinjeni
h%20naroda%20za%20postupanje%20sa%20zatvorenicima_Mandela%20rules.pdf

84https://www.irmct.org/sites/default/files/documents/Standardna%20minimalna%20pravila%20Ujedinjeni
h%20naroda%20za%20postupanje%20sa%20zatvorenicima_Mandela%20rules.pdf
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health service comprises an interdisciplinary team with enough qualified staff and
operates with full clinical independence, as well as psychologists, psychiatrists,
dentists. The health service prepares and maintains accurate, up-to-date and
confidential individual medical documentation of all prisoners, and all prisoners
must be provided with access to their medical documentation upon request. A
prisoner may appoint a third person to access his or her medical documentation.
There must be special accommodation in women's prisons for all necessary
prenatal and postnatal health care and treatment. Prisoners with mental health and
/ or health disorders:

Rule 109. Persons who are found not to be criminally liable or who are
subsequently diagnosed with serious mental health problems and / or disorders
whose imprisonment would worsen their condition shall not be held in prisons and
shall be moved as soon as possible in psychiatric institutions. Depending on the
needs, other prisoners with mental difficulties and / or health disorders can be
monitored and treated in specialized facilities under the supervision of qualified
health workers. The health service must provide psychiatric treatment to all other
prisoners who need it.

-Personal security - threats of physical violence by the state and criminal organizations,
or within prison:

Rule 50. Laws and regulations governing the search of prisoners and cells must be
under their obligations through international law and must consider international
standards and norms, bearing in mind the need to ensure security in the prison.
Searches must be conducted in such a way as to respect the dignity inherent in
every human being and the privacy of the individual being searched, as well as the
principles of proportionality, legality and necessity.

Rule 51. Searches must not be used to harass, intimidate or violate the privacy of
prisoners. For accountability, the prison administration must keep records of
searches, in particular of undressing and cavities and cell searches, as well as the
reasons for the searches, the identities of the persons who conducted them and the
results of the searches.

Rule 82. Prison staff must not use force in their relations with prisoners except in
self-defense or in cases of attempted escape or active or passive resistance to orders
based on law or regulations. Prison staff entitled to use force he must not do so to
a greater extent than necessary, and he must immediately report the incident to the
director of the prison. Prison staff must undergo special physical training that will
enable them to overcome aggressive prisoners. Except in special circumstances,
prison staff performing duties that bring them into direct contact with prisoners
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must not be armed. Personnel must never receive a weapon if they are not trained
to use it.

-Security of the prison population - overcrowding, threats of ethnic tensions and violent
conflicts;

From the aspect of security risks in the system of execution of criminal sanctions,
both in our country and in the world, the following risks may occur: risks of
organizational-architectural nature: prison overcrowding, inadequate
architectural solutions (oversized institutions), insufficiently branched network of
specialized institutions, risks from domain of social security: strong influence of
the informal convict system in large penitentiaries, unfavorable criminological
structure of convicts in relation to the types of prisons.

-Political security - threats of state repression and other threats to the human rights of
persons deprived of their liberty.

Each of these sources of insecurity at its root can be caused by discrimination
deeply rooted in society. The publication "Human Security - Two Case Studies in Serbia”™
illustrates the connection between human security and discrimination. Human rights are
especially mentioned when it comes to unfavorable circumstances for minorities and
vulnerable groups in prisons. A culture of intolerance, antagonism and apathy, growing
intolerance and increasing conflict are seen as daily possible threats in prisons - prisoners
from the ranks of hooligans and right-wing extremist groups are recognized as the main
instigators of hatred and violence based on ethnic, sexual or political grounds, as major
threats to tolerance and diversity in prisons.

An important item in the training of prison officers must be dedicated to the
elimination of prejudice against any ethnic or other group. Prejudices are wrong opinions
or beliefs, positive or negative, which are contrary to logical reasoning and based on
arbitrary generalization, but which the individual takes from the environment as patterns
of his own thinking.®> Special work must be done to prevent the creation of prejudices
against vulnerable groups in society. The notion of vulnerable groups is given in the
collection of practical policy proposals for police reform and is quite broad, conditioned
by the space and time in which it is defined.

8 C. ®dnepe, IIpedpacyde, Exnuknonenuja nonuruuke Kyarype, beorpan 1993, ctp. 927-931.
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The authors of the collection of practical policy proposals state that the notion of
vulnerable groups when it comes to human rights is such that it refers to groups that often
face discriminatory treatment or need special attention to prevent potential violations of
their human rights. The special circumstances in which these persons find themselves,
lead to the fact that equal treatment of them contributes to their bad position and is unjust.
They state that in our country, vulnerable groups can include Roma, women, minors and
LGBT people.&®

The concept of human security, that is the anthropocentric approach in perceiving
security issues at the level of prison communities, together with proactive work and the
concept of dynamic security in prisons can give good results in adequate recognition and
response to discrimination, especially against national minorities and vulnerable groups.

Dynamic security means knowing what is happening around you and creating safe
living conditions for people deprived of their liberty and the work of prison staff.8’
Dynamic security in a prison environment has three basic elements of security: 1)
physical (walls, cells or dormitories), bars, fences, gates, lights, video surveillance and
alarm system; 2) procedural (conducting, counting, searching prisoners, visitors, staff and
internal and external areas, patrolling, unlocking and locking persons deprived of their
liberty), and 3) personal relations and attitude towards others, performing the tasks of a
competent prison officer.88 The four additional elements of dynamic security are:

Good relations between prisoners, staff, services and external law enforcement
agencies and all visitors visiting the facility; A constructive regime in which persons
deprived of their liberty can learn or improve their social skills, reflect on their behavior
and prepare for release; A safe environment that provides personal and general security
for convicts to live and staff to work, not forgetting the need to protect the public by
imprisoning persons convicted of criminal offenses; Anything that reduces the desire to
escape, the need to provide a regime in which we know what is going on at every moment,
a safe environment that we provide to the convict in which he can thrive through
punishment toward release, giving him useful and purposeful work engagement,

% 36upka npeyIora MpakTUYHE TIONUTHKE 33 peopMy MOJUIMje Y 3ajeHuIm, 6poj. 8, jyin 2013, Beorpajicku
neHTap 3a 6e30eaHOCHY MONUTUKY, beorpaicku neHTap 3a Jbyacka npasa, beorpan, ctp. 33.

8 T'pyna ayrtopa, IlpupyuHuk 3a OOYKy O J0JaTHMM CHOCOOHOCTHMA 3aTBOPCKHMX CIy’kO€HMKa ca
omepaTuBHUM Tporienypama, Caser EBpore, ctp. 45

® T'pyna ayrtopa, IlpupyuHuK 3a OOYKYy O J0JaTHMM CHOCOOHOCTHMA 3aTBOPCKHMX CIy’kO€HHMKa ca
omepaTUBHUM Tporenypama, CaBer EBpore, ctp. 46
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maintaining family connections and enabling their healthy life during their stay in prison
through physical activities and proper nutrition and and finally by encouraging staff to
treat convicts with respect and understanding whenever possible.8°

1.7. Research on discrimination in society and prisons

Problems of discrimination to a greater or lesser extent are present in prisons
around the world. Prison sociological studies have conceptualized prison as a social system
with its own cultural customs, norms, and expectations — much like society itself. Prison
is characterized as a microcosm of society®®, in which different social relations are
established and in which the phenomena of discrimination are not exempt from the
phenomena in the general population.

The 2016 publication, The Color of Justice - Racial and Ethnic Disparity in State
Prisons®, explores differences in the racial and ethnic composition of the convicted
population in the United States®?. The key finding of this research is that African
Americans are imprisoned in state prisons at a rate that is 5 times higher than imprisoned
whites. In five states (lowa, Minnesota, New Jersey, Vermont and Wisconsin), the
difference is greater than 10 to 1. In twelve states, more than half of the prison population
are blacks: Alabama, Delaware, Georgia, lllinois, Louisiana, Maryland, Michigan,
Mississippi , New Jersey, North Carolina, South Carolina and Virginia.Maryland, the
prison population makes up 72% of African Americans. In eleven states, at least 1 in 20
adult black males is in prison. In Oklahoma, the state with the highest overall black prison
rate, 1 in 15 blacks are men over the age of 18 in prison. States show significantdifferences
in the range of racial differences, from black-white ratios from 12.2: 1 in New Jersey to
2.4: 1 in Hawaii. Latin Americans are closing at a rate that is 1.4 times higher than the rate
of whites. Hispanic / white ethnic differences are particularly high in states such as

0 I'pyna aytopa, Ilpupyunuk 3a 0OyKy O J0JaTHMM CHOCOOHOCTHMA 3aTBOPCKHX CIyKOEHHKa ca
onepaTuBHUM Ipouenypama, Caser EBporne, cTp. 46

0Sykes, G. M. (1958) The Society of Captives: A Study of a Maximum Security Prison. Princeton, NJ:
Princeton University Press.

9ITHE COLOR OF JUSTICE:RACIAL AND ETHNIC DISPARIT YIN STATE PRISONS, The Sentencing
Project 1705 DeSales Street NW8th FloorWashington, D.C. 20036

2Neill, K. A., Yusuf, J., & Morris, J.C. (2014). Explaining dimensions of state-level punitiveness in the
United States: The roles of social, economic, and cultural factors. Criminal Justice Policy Review 26(2):751-
772
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Massachusetts (4.3: 1), Connecticut (3.9: 1), Pennsylvania (3.3: 1) and New York (3.1:
1)%.

In the research of prison deprivations, the research conducted in 2009 by Jelena
SpadijerDzini¢, Olivera Paviéevié and Biljana Simeunovi¢Pati¢ from the Institute for
Criminological and Sociological Research is especially important. In the research, they
started from the assumption that prisoners in domestic conditions, ie prisoners in the
Department for Convicted Women of the Penitentiary in Pozarevac (exposed to similar
prison experience as prisoners in other penitentiary institutions and experiencing the same
or similar deprivations due to imprisonment .A questionnaire was used in the examination
of female prisoners, which measured different types of deprivation using 26 indicators (eg
loss of liberty, etc.). Each indicator, ie the statement of the prisoners, was scaled into five
categories, so that by coding, a higher score represented a higher degree of feeling of
deprivation®*.

The research within the project "Assessment of the needs of former convicts in the
post-penal period” is also realized through three phases. The first phase was a survey
conducted in the four largest penitentiaries in Serbia (Penitentiary in Nis, Penitentiary in
Sremska Mitrovica, Penitentiary in Pozarevac and Penitentiary for Women in Pozarevac),
and whose goal was to obtain data on the needs of former convicted persons in the post-
penal period.The survey was conducted in the period September-October 2014. The survey
included 547 convicts and 28 employees in these institutions. The sample consisted of 498
male respondents and 49 women. Most respondents were in V1 and V2 treatment (67%),
ie in closed treatment, with the least convenience. As many as 56.3% had problems with
some of the addiction diseases, and a third of the respondents currently have a health
problem. Almost half of the respondents do not have a document (49.9%), which will be
valid at the end of the sentence, and more than a third of the respondents (36.5%) will not
have financial support since the first days of freedom.There were 40.9% of returnees in the
sample, who cited the inability to find a job and lack of finances as the biggest problems
during their previous release. Respondents also cited misunderstandings by the
environment and discrimination they faced after their release from prison as a major
problem. Respondents in most cases said that family and close people were ready to help
them when they left (73.4%) and that they were ready to help themaccept back and support
them (63.9%). 70.4% of them do not expect help from state institutions, and only 15.4%
mentioned a state institution that they think can help them. As many as 56.7% expect to be

%THE COLOR OF JUSTICE:RACIAL AND ETHNIC DISPARIT YIN STATE PRISONS, The Sentencing
Project 1705 DeSales Street NW8th FloorWashington, D.C. 20036

%“Jenena IInamujep Llumuh, Onueepa IMapuhesuh, Busbana Cumeynopuh Ilatuh, Xene y 3atBopy —
nenpuBanmja ocyhermukor xuBorta, Cormosioruja, beorpam, 2009, ctp. 228-229.
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discriminated against, and 23.6% expect to be rejected from the environment when they
are released®.

As part of the project "Strengthening the Capacity of Civil Society Organizations
in Southeast Europe and Promoting Drug Policies Based on Human Rights and Public
Health", supported by the European Commission, the Network for Drug Policies in
Southeast Europe launched the research drugs and related vulnerable and marginalized
groups. "¢ The research contained a description of the situation in Southeast Europe
through a desk analysis of available research in the region and an analysis of 25 cases of
discrimination collected from May to December 2018 in Serbia (AP Kosovo and
Metohija), Montenegro, Greece, Albania, Slovenia and Northern Macedonia.®’

About 60% of respondents state that they asked for a health service but did not
get it. When asked who refused to provide them with services, the following were listed:
state hospital / institution (7), ambulance (5), police (5), pharmacy (4), prison (4), as well
as private practice, NGOs and family . The health service was most often refused by
doctors, nurses / technicians, nurses, followed by pharmacists, security guards and
hygienists, as well as other medical staff. When asked when and where the health service
was denied, some of the answers were: At the dentist in prison; Every time | am
hospitalized;It happens at the doctor, in the pharmacy, when | need methadone therapy; In
the emergency room, pharmacy, health center, hospital; In a non-governmental
organization; At the clinical center, in a couple of city pharmacies since they found out |
was using drugs because | was asking for help when | was in crisis; In prison, serving a
sentence. None of the respondents who stated that he was not provided with health care
services initiated a procedure for protection of rights. One respondent stated: The prison
did not want to take my statement. | had to ask the commander, and he refused.*®

A significant input for the publication is research on discrimination in the general
population in the Republic of Serbia, which prompted a research question on
discrimination in prisons.

%Centar za prevenciju kriminala i postpenalnu pomo¢ — NEOSTART, Beograd, http://www.mc.rs.
%BEKER, Kosana, 1972-Diskriminacija osoba koje koriste drogu u jugoisto¢noj Evropi / Kosana Beker i
Tijana MiloSevi¢. -Beograd : Mreza za politike prema drogama u jugoistocnoj Evropi, 2019 (Beograd : Plus).
-37 str. http://dpnsee.org/wp-content/uploads/2019/08/Diskriminacija-osoba-koje-koriste-drogu.pdf
9"BEKER, Kosana, 1972-Diskriminacija osoba koje koriste drogu u jugoisto¢noj Evropi / Kosana Beker i
Tijana MiloSevi¢. -Beograd : MreZa za politike prema drogama u jugoisto¢noj Evropi,2019 (Beograd : Plus).
-37 str. http://dpnsee.org/wp-content/uploads/2019/08/Diskriminacija-osoba-koje-koriste-drogu.pdf
¥BEKER, Kosana, 1972-Diskriminacija osoba koje koriste drogu u jugoistoénoj Evropi / Kosana Beker i
Tijana MiloSevi¢. -Beograd : Mreza za politike prema drogama u jugoistocnoj Evropi, 2019 (Beograd : Plus).
-37 str. http://dpnsee.org/wp-content/uploads/2019/08/Diskriminacija-osoba-koje-koriste-drogu.pdf

47
Co-founded by the Kazneno popravni Penitenciarul Centrul pentru . Z Zdruzhenie
Er:’;"“’“ Programme zavod Pozarevac Timisoara Promovarea Invatarii g CPiPyj na gragjani
of the European Union Zabela % Permanente 27 s IURIDICA PRIMA

1 PRED
<Y 12

/’

4&'@



<

a training project for prison staff for identifying X é

— and responding to discrimination in prisons -$_A— .
Project number: No. 2019-1-RS01-KA204-000814 ‘%.nm"“'

The first research: "Citizens' attitudes towards discrimination"® was conducted
by the institution of the Commissioner for the Protection of Equality and CeSIDA, during
November and December 2012. The methodological framework of the research included
a random type and sample size of 1196 citizens older than 15, without Kosovo and
Metohija.1® According to this research, as the most vulnerable group, Roma are
convincingly in the first place, which was spontaneously stated by 38% of respondents.
This is, however, less (by 7% and 12%, respectively) than in the 2010 and 2009 surveys
(45% and 50%, respectively).They are followed by poor people (28%), people with
disabilities (22%), the elderly (18%), women (17%) and members of sexual minorities
(14%).1°1 There are two main findings of this research when we talk about regulating
discrimination in Serbia and respecting the law:1°? a) a large number of those who do not
know that discrimination is prohibited in our country (as many as a fifth) and b) 55% of
respondents are aware that legislation exists, but he doubts that it is being applied
adequately, he believes that the laws are being applied selectively (which is a slight
increase compared to the period two years ago, from 52% to 55%).

Social distance shows that, in all eight examined categories, the greatest distance
exists towards LGBT people. Then, according to the scope, a high distance towards HIV-
positive people was expressed; this category in seven of the eight degrees occupies a
position after people with a different sexual orientation. It is also noticeable that the
majority of citizens do not think that ethnic groups, except Roma, are exposed to
discrimination in our community.1The highest level of discrimination is suffered by
people with mental disabilities, followed by the poor, people with physical disabilities,
people living with HIV and the elderly.0

Research "Attitudes of citizens towards discrimination™ from 2013. The public
opinion poll was conducted by CeSID, and was conducted in the period between
November 21 and 28, 2013 on the territory of the Republic of Serbia, without Kosovo and
Metohija. The research was conducted on a representative sample of 1,200 citizens of the
Republic of Serbia, without Kosovo and Metohija, older than 15 years.1% Public opinion

®[strazivanje javnog mnjenja, novembar 2012. godine, ,,Odnos gradana prema diskriminaciji u Srbiji*,
Cesid, UNDP, Poverenik za zastitu ravnopravnosti, Beograd, decembar 2012. godine

101id.

1011bid.

1021hid.

1031hid.

10%41hid.

500noc epahana npema ouckpumunayuju y Cpéuju, TloBepenuk 3a 3amtuty paBHonpassocTy, YHIIJ,
eCU/, 2013. TocTymHO

48

Centrul pentru . Z Zdruzhenie
Promovarea Invatarii g CPi’Pyj na gragjani
Permanente ’;“-’-Jr“' IURIDICA PRIMA

Penitenciarul
Timisoara @

Co-founded by the Kazneno popravni
Erasmus+ Programme zavod Pozarevac
of the European Union Zabela

1 PRED
<Y 12

]
t;y"\«

S

)

b

&



a training project for prison staff for identifying X é & :
— and responding to discrimination in prisons -$ = .
Project number: No. 2019-1-R$01-KA204-000814 LI

research has shown that the greatest predispositions for discrimination exist in relation
to LGBT people, members of other ethnic communities and members of minority religious
communities.1®’The majority of citizens are of the opinion that the society in which we
live is discriminatory, as many as two thirds of the respondents believe that discrimination
Is present in our country. Citizens estimate that the most discriminated in Serbia are women
(42%) and Roma (41.5%), followed by people with disabilities (28.4%), poor people
(27%) and the elderly (24.5%), children (18.6%) and members of sexual minorities
(16.4%).More than a third of respondents believe that discrimination is most present in
employment. The greatest ethnic distance exists towards Albanians, Croats, Bosniaks and
Roma, while the greatest social distance is towards the LGBT population and people living
with HIV. It is worrying in this research that almost half of the respondents believe that
discriminated groups are responsible for their position, as well as that "tolerance of
diversity has gone to the other extreme and that now members of minorities (ethnic, sexual)
have more rights than the majority population.'10®

A survey of police officers' attitudes towards discrimination®® conducted in
2014110 showed that 92% of respondents believe that all citizens deserve equal treatment
in the application of the law, regardless of their affiliation or orientation, and that 79%
believe that discrimination is present in society. Respondents believe that Roma and the
LGBT population are the most discriminated against. The most pronounced social distance
is towards members of the LGBT population and people living with HIV, and the greatest

Ha:http://www.ravnopravnost.gov.rs/sr/istra%C5%BEivanja/istra%C5%BEivanje-javnog-mnenja-odnos-
gra%C4%91ana-prema-diskriminaciji-u-srbiji

1061 hid.

Wigax  49%  WcIMTAHMXCIAKE — CECATBPAHOM/Iaj€XOMOCEKCYann3aMboIecTKojyTpedateuntu, 38%
ceciaxecaTBpABOMIaHOpMalaHYOBEKIIPU3HAjecaMOTpaULIMOHaIHeBepe, a 35% naManeBepcKe3ajeJHUle
»Kpaay* nyuryJbyauMa

1%8]strazivanje javnog mnjenja, novembar 2013. godine, ,,Odnos gradana prema diskriminaciji u Srbiji,
Cesid, UNDP, Poverenik za zastitu ravnopravnosti, Beograd, 2013. godine

109TIpemMer OBOr MCTpaskMBama Cy CTABOBM NPHUIAJHHKA KPUMHHAIMCTHUKe nojuiuje PC 0 OCHOBHHM
IT0jaBHUM OOJIMIIMMa JAUCKPHMHHAIIM]E, & OCHOBHH LIJb HCTPaXHBaKka j¢ WACHTU(PUKAIHja TEPICIIHje ’
CTaBOBa NPUIAIHMKA KpuMHHaIMcTHYKe nomuiuje PC mpema nuckpumuHanuju. Llemo uctpakuBame
00jaBibeHO je y myonukanuju Cyzoujare ouckpumunayuje y Penyonuyu Cpouju — ¢ nocebnum ocepmom Ha
ynoey u donpunoc Munucmapcmea ynympawrux nociosa PC, Panocnas 3exasuna, Kannenapuja 3a jpyacka
U MamHHCKa npaBa, beorpan, 2014, nmocrynuo Ha: lzvor: Prof. dr Radomir Zekavica, Kriminalisticko-
policijska akademija Beograd: http://www.ljudskaprava.gov.rs/images/pdf/eu/Radomir_Zekavica.pdf
16.10.2016.

10K annenapuja 3a Jby/icka 1 MambUHCKA NpaBa M II0BEPEHHUK 32 3aIUTUTY PABHOIPABHOCTH 3aj€JHUYKH CY
CIPOBENN HCTPAKUBAKE CTAaBOBA MOJHMIMJCKAX CIyXOEHWKAa O TUCKPUMHHALUJUY OKBHUPY TIpOjeKTa
,,CIpoBol)ere aHTUANCKPUMHUHAIIMOHUX TonnuTHKa y Pemyonmmum CpOuju‘ (mporpam UITA 2011), xoju je
(¢unancupana EBporcka yHuja.
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ethnic distance exists in relation to Albanians. On the other hand, research has shown that
the smallest social distance exists towards poor people, people with physical disabilities
and refugees, because police officers consider these groups to be at a disadvantage
compared to other citizens.1!
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Unan 3. 3akoHuka o kpuBumdHOM mocTynky ("Cn. rmacamk PC", Op. 72/2011, 101/2011, 121/2012,
32/2013, 45/2013 u 55/2014).

3aKoH o m3BpIIeHY KpuBHUHHUX caHKHja (Ci. rmacHuk P. Cpbuje 85/05).

3aKOH 0 U3BpLICHY Ka3HU U IIPUTBOPCKHUX Mepa Koje je CyCTBO HAJIOKHMIIO TOKOM KPHBUYHOT ITOCTYIIKa
(Ciyx0eHun TJIACHUK op. 514 on 14. aBrycra 2013. TOJINHE)
http://legislatie.just.ro/Public/DetaliiDocument/150699
http://anp.gov.ro/despre-anp/legislatie-de-organizare-si-functionare/
http://www.pravda.gov.mk/Upload/Documents/%D0%97%D0%98%D0%A119.pdf

3aKoH 0 clipevyaBamy AUCKPUMHHALMjE 0c0o0a ca HHBATHIUTETOM,(,,Ci1. TacHuk PC", 6p.33/2006).
3akoH 0 paBHOMpaBHOCTH moJoBa (,,Ci. rmacauk PC", 6p. 104/2009)

Unan 2. 3akoHa 0 I[pKBamMa U BepckuM 3ajenauiiama (,,Ci. rmacauk CP", 6p. 36/2006)

Unan 18. 3akoHa o pany (,,Cia. rmacHuk PC", 6p. 24/2005, 61/2005 u 54/2009)

3akoH 0 3amrtutu nofgaraka o tuanocty (Ciyx6enu riaacauk PC. 6p.97/2008).

3aKoH 0 3alITUTH MPaBa Ha cyleme y pasyMHOM poky ,,Ciry:x0enu rmacauk PC”, 6poj 40/15.
JuckpumuHanuja Poma y meaujuma: https://novinar.me, 20.05.2016.

C. Bykosuh, Ilpegenyuja xpumunana. beorpan: KpuMuHanucTr4Kko- NONMHIMjCKa akageMuja, beorpan
2010, ctp 116.

'B. Urwarosuh, Mumonozuja 3nouuna, Apxus 3a nipaBHe u apymrsere Hayke (1-2). Beorpan 2004, ctp
15.

T. Skrozza, Janeku, Genucser, 3M marasus, 6p. 10, ampui - jyn 2011.

HcrpaxuBarme: MeqUjH U AUCKpUMUHaIK]ja, [[OBEpeHHUK 32 3allTUTy paBHOIPAaBHOCTH, beorpa, anpui
2012, cp. 11-12.
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U. Cy6otuuku, Jbyncka 6e3b6ennoct — ase cryauje ciay4daja y Cpouju, CEKOHC, [locuje cTyauo,
Beorpaz 2015, ctp. 10.

IlenTap 3a wuctpaxuBame xymaHe Oe30emqmoctu: http://www.human-security.info/ocentru.php
15.05.2016.

https://www.irmct.org/sites/default/files/documents/Standardna%20minimalna%?20pravila%20Ujedinj
enih%?20naroda%20za%20postupanje%20sa%20zatvorenicima_Mandela%20rules.pdf

https://www.irmct.org/sites/default/files/documents/Standardna%20minimalna%?20pravila%20Ujedinj
enih%20naroda%20za%20postupanje%20sa%20zatvorenicima_Mandela%20rules.pdf

C. @nepe, [Ipedpacyde, Enumkionenuja moautudke Kyiarype, beorpax 1993, crp. 927-931.

30upka Tpemiora MpPakTUYHE MOJUTHKE 3a peopMy MONHIHUje y 3ajeqHuiy, Opoj. 8, jym 2013,
Beorpancku rieHtap 3a 6e36eIHOCHY MOJUTHKY, beorpaacku 1eHTap 3a Jpycka npasa, beorpas, crp.
33.

I'pyna ayropa, IlpupyuHuk 3a oOyKy O MOAaTHHM CHOCOOHOCTHMMA 3aTBOPCKUX CIyKOeHHKa ca
omnepaTUBHHUM npouenypama, Caser EBpomne, ctp. 45

Sykes, G. M. (1958) The Society of Captives: A Study of a Maximum Security Prison. Princeton, NJ:
Princeton University Press.

THE COLOR OF JUSTICE:RACIAL AND ETHNIC DISPARIT YIN STATE PRISONS, The
Sentencing Project 1705 DeSales Street NW8th FloorWashington, D.C. 20036

Neill, K. A., Yusuf, J., & Morris, J.C. (2014). Explaining dimensions of state-level punitiveness in the
United States: The roles of social, economic, and cultural factors. Criminal Justice Policy Review
26(2):751-772

Jenena Illnagujep [lunuh, Onusepa IlaBuhesuh, brbana Cumeynosuh Ilatuh, XKene y 3arBopy —
nenpuBanyja ocyhernukor xuBota, Coronoruja, beorpan, 2009, ctp. 228-229.

Centar za prevenciju kriminala i postpenalnu pomo¢ — NEOSTART, Beograd, http://www.mc.rs.

BEKER, Kosana, 1972-Diskriminacija osoba koje koriste drogu u jugoistocnoj Evropi / Kosana Beker
i Tijana MiloSevi¢. -Beograd : Mreza za politike prema drogama u jugoisto¢noj Evropi, 2019 (Beograd

Plus). -37 str. http://dpnsee.org/wp-content/uploads/2019/08/Diskriminacija-osoba-koje-koriste-
drogu.pdf

[strazivanje javnog mnjenja, novembar 2012. godine, ,,Odnos gradana prema diskriminaciji u Srbiji*,
Cesid, UNDP, Poverenik za zastitu ravnopravnosti, Beograd, decembar 2012. godine

Oonoc epahana npema ouckpumunayuju y Cpbuju, IloBepeHnk 3a 3amruTy paBHonpasHocTH, YHII/],
HeCHU/, 2013. doctynmHO
Ha:http://www.ravnopravnost.gov.rs/sr/istra%C5%BEivanja/istra%C5%BEivanje-javnog-mnenja-
0dnos-gra%C4%91ana-prema-diskriminaciji-u-srbiji
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IstraZivanje javnog mnjenja, novembar 2013. godine, ,,Odnos gradana prema diskriminaciji u Srbiji®,
Cesid, UNDP, Poverenik za za$titu ravnopravnosti, Beograd, 2013. godine

Prof. dr Radomir Zekavica, Kriminalisticko-policijska akademija Beograd:
http://www.ljudskaprava.gov.rs/images/pdf/eu/Radomir_Zekavica.pdf 16.10.2016.

PenoBan roxumnimy n3BeniTaj [loBepenunka 3a 3amtuty paBHonpasHoctH 3a 2014. roquny, beorpar,
maprt 2015. rogune, ctp. 32.
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CHAPTER I

Author: Martin Matijasevic¢

With the exception of the old and middle ages, in which the system of punishment
was based on revenge, imprisonment, indiscriminate use of corporal punishment and death,
in its current form, prison is a relatively modern legal institution, which has existed for less
than 300 years.!'? It has its roots in the northeastern United States and Western Europe,
and then spread around the world, often in the wake of colonial expansion'*3

There are several classical types of penitentiary systems in the history of prison
facilities: the joint prison system, the cell prison system (Philadelphia and Oburn), the
progressive or mixed prison system (English progressive, Irish progressive, Mokonoki
scoring system and classification system).4

The system of joint imprisonment was aimed at the exclusion of perpetrators of
criminal acts from society, and the basic characteristics of the original joint prisons are the
lack of elementary classification, inhumane treatment of prisoners and above all, inhumane
conditions in terms of minimum hygienic and physiological survival.''® All criminals were
accommodated without any criteria, so convicts, juveniles and the elderly were subjected
to torture and guards and convicts, especially because the living conditions were
desperate!'®

The cell system or system of isolation, also called the Philadelphia or
Pennsylvania system, according to the countries in which it occurred, means that convicts
serve the entire sentence of imprisonment separately in cells, thus avoiding the biggest

112 Morris, Norval, and David J. Rothman, eds. The Oxford history of the prison: The practice of
punishment in Western society. Oxford University Press, USA, 1997.

113 Coyle, Andrew. Understanding prisons. Open University Press, 2005.

114 Koncrantunosuh-Bumuh, C., Koctuh, M., ITenonozuja, lenrap 3a ny6nukauuje IlpasHor dakynrera,
Hu, 2011, ctp. 136-137.

115 Kynuesuh-Mnahenosuh, P., Ocnosu nenonozuje, Cejernoct, Capajeso, 1972, cp. 94-95.

116116 3natko Hukonuh, OCHOBM NEHONOTHj€E Ca CUCTEMOM M3BPILEHa KPUBUYHHUX CAHKIU]a — IPUPYUHHMK 32
roJiarame CTPyYHHX UCIUTA Y U3BPIICHY KPUBHUHUX caHkuuja, J.P. Bpaha, Beorpax, 1996, ctp. 43-44.
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drawback of a common prison - a criminal infection.*'” The essence of this cellular system
is, as its name suggests, the complete separation of convicts in separate rooms, day and
night, that is, for the entire period of serving the sentence. The consequences of the rigid
cellular system of serving the sentence were catastrophic for the mental health of the
convicts.!*8 Oburnski or the system of silence had the following characteristics: "During
the meal, the convicts sat with their backs to each other. When they stood up, their eyes
had to be lowered, and their hands folded in order to reduce the possibility of
communication to a minimum. During the walks, they had to keep their distance with their
eyes fixed on the ground. Hats with a lowered brim were placed on their heads to see the
very narrow space around them. Even during religious ceremonies, prisoners sat in
separate benches. The Auburn prison was run by Captain Elam Linds, who believed that
the Reformation could not yield any results until the spirit of the prisoners was broken. "1°

The progressive (mixed) prison system sought to overcome the negative
characteristics of previous systems. According to this system, convicted persons go
through three stages: the stage of cell imprisonment, the stage of joint imprisonment and
the stage of conditional release. The length of individual stages depends on the type and
length of the sentence and the conduct of the convicted persons..'?° There are other forms
of the progressive system (scoring system and classification system), but for us the most
important is the Irish system. The Irish progressive system in the literature is often treated
as a more perfect form compared to the English progressive system, based on the principle
of grading the sentence, but deviates from the pure progressive system because after joint
imprisonment, and before parole, provides that the convict must spend some time in special
institutizon, where he enjoys greater freedom and the right to freer contacts with the outside
world.*?

As a more practical and resilient system, the Irish system was quickly adopted
and applied in many countries (Italy, France, Switzerland, Denmark, the Nordic countries,
Hungary, Romania, the former Kingdom of SCS / Yugoslavia, FNRY-SFRY Yugoslavia),

117 Onueepa Mujankosuh, KasHa 3aTBopa-IeHOIONIKYA acIeKT-MacTep pad, YHuseps3uteT y Humry, [Ipasan
¢axynrer, Hum, 2016, ctp. 5.

118 3naTko Hukomwuh, OCHOBH TIEHOJIOTH]E Ca CHCTEMOM M3BpIIEHa KPUBUYHHMX CAHKIMja — MIPUPYYHHK 32
ToJIarame CTPYYHHX UCIINTA y U3BPIICHY KpUBHYHMX caHKuuja, J.P. bpaha, Beorpax, 1996, ctp. 45-45.

119 Mumoscku [1., ITojasa u paseoj kasne mumersa crobode, 360pHUK pagosa npaBHor pakynrera y Hunry,
Yuusepsutet y Humry — IlpaBau dakynreTt, 2008.

120 Onusepa Mujaskosuh, KasHa 3aTBOpa-NeHONOLIKH acleKT-MacTep paj, YHusepsuteT y Humry, TTpasuu
¢axynrer, Hum, 2016, ctp. 7.

121 Onusepa Mujasnkosuh, KasHa 3aTBOpa-NeHONOLIKH aclieKT-MacTep paj, YHusepsuter y Humry, TTpasuu
¢axynrer, Hum, 2016, ctp. 8.

5

Penitenciarul
Timisoara

Zabela

Permanente >"'-m IURIDICA PRIMA

PRED,
oEL Rag
o)
&y %

%

a training project for prison staff for identifying . & & :

and responding to discrimination in prisons s, T & — /s
: B
Project number: No. 2019-1-RS01-KA204-000814 oy

6
Centrul pentru - // Zdruzhenie ﬁ%\:%
Promovarea Invatarii P‘Iy na gragjani é\ Jlgt




<

and even today it is minor or major modifications, the prevailing system of execution of
imprisonment.!??

Today in the Republic of Serbia, according to the Law on Execution of Criminal Sanctions,
the execution of a prison sentence is carried out, organized and supervised by a single
central institution called the Directorate for the Execution of Criminal Sanctions. It is
organizationally part of the Ministry of Justice of the Republic of Serbia. The Directorate
for Execution of Criminal Sanctions organizes, implements and supervises the execution
of imprisonment, juvenile imprisonment, security measures of obligatory psychiatric
treatment and keeping in a health institution and obligatory treatment of alcoholics and
drug addicts, as well as educational measures of sending to a correctional facility.

The structure of the system of execution of criminal sanctions is such that in
addition to the Administration for Execution of Criminal Sanctions and its organizational
units at the UICS headquarters, it consists of 29 institutions, namely nine Penitentiary
Institutions in: Pancevo, Pozarevac, Sremska Mitrovica, Nis, Valjevo, Cuprija. Sabac,
Sombor and Padinska Skela, then the Penitentiary-Correctional Institution for Women in
Pozarevac, the Educational-Correctional Home in Krusevac, the Special Prison Hospital
in Belgrade, as from 16 District Prisons in: Belgrade, Novi Sad, Leskovac, Cacak,
Zrenjanin, Subotica, Vranje, Kragujevac, Kraljevo, Krusevac, Prokuplje, Uzice, Zajecar,
Novi Pazar, Negotin and Smederevo. The Law on Execution of Criminal Sanctions
established as an institution: the Center for Training of Employees in the Administration
for Execution of Criminal Sanctions.?®

The system of execution of criminal sanctions in Romania was established by
Law no. 254 of 19 July 2013 on the execution of sentences and measures involving
deprivation of liberty ordered by judicial authorities during criminal proceedings, as
amended by Law no. 169 of 2017, which amends and supplements several articles of the
old law. The main provisions of this law are presented below.?*

The purpose of the execution of criminal sanctions and educational measures of
deprivation of liberty is to prevent the commission of new criminal offenses, to form
correct behavior in terms of the rule of law, rules of social life and work, with regard to
reintegration into society of detainees or prisoners. Penalties and detention measures shall
be carried out in conditions which ensure respect for human dignity. The law also prohibits
discrimination. During detention, prisoners shall exercise all civil and political rights,

122 Onusepa Mujankosuh, Kasna 3aTBopa-IeHOJIONIKH aclIEKT-MacTep paj, YHusepsuter y Humy, [pasuu
¢axynrer, Hum, 2016, ctp. 8.

12 Crpareruja pasBoja cuctema M3BpLIEHA KPUBHYHMX caHKkunuja y Pemy6muuu Cpbuju go 2020. rogune
("Ciryx6enu rinacauk PC", 6poj 114 ox 23. nenembpa 2013).

124 Monitorul Oficial nr.514 din 14 august 2013, (2013), LEGE nr. 254 din 19 iulie 2013 privind executarea
pedepselor si a masurilor privative de libertate dispuse de organele judiciare 1n cursul procesului penal
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except those prohibited by law in a judgment imposing a final sentence, as well as those
whose restricted exercise stems from the very nature of deprivation of liberty or for reasons
of maintaining the security of detention.In each detention facility, there is a judge in charge
of supervising deprivation of liberty and controlling the legality of prison sentences and
deprivation of liberty measures, as well as performing duties established by law. Detainees
may appeal to this judge. Prison execution regimes: maximum security regime, closed
system, semi-open regime and open regime. Prison execution regimes are based on a
progressive and regressive system, and the regime of prisoners can change from one regime
to another during detention.1?

The main rights of prisoners are: the right to food, clothing, bedding and
minimum accommodation conditions, the right to receive, buy and keep goods, the right
to daily walks, the right to telephone calls, the right to marry, the right to diplomatic
assistance, the right to vote, the right to rest and weekly rest, the right to work, the right to
education, the right to legal aid, the right to information, the right to medical assistance,
treatment and health care, the right to visit and the right to be informed about special family
circumstances and private visits, the right to inspect personal documents, access to legal
provisions and documents related to the execution of prison sentences, freedom of
conscience and opinion, as and the freedom of religion of convicted persons cannot be
restricted.!?

Also for the purpose of social reintegration, prisoners can benefit from
educational activities, psychological assistance and social assistance, schooling. Prisoners
can receive rewards such as: deleting a previously imposed disciplinary sanction, adding
more internet conversations, packages, visits and marital visits, permission to leave the
penitentiary for one day but not more than 15 days a year, permission to leave the
penitentiary for a maximum period of 5 days, but not more than 25 days a year and is
allowed to go out from prison for a period of 10 days, but not more than 30 days a year.
Sanctions that can be applied in case of committing disciplinary offenses are: warning,
suspension of the right to participate in cultural, artistic and sports activities for a maximum
of one month, suspension of the right to work, for a maximum period of one month,
suspension of the right to admission and purchase of goods, except those necessary for
individual hygiene or exercising the right to defense, petition, correspondence and medical

125 Monitorul Oficial nr.514 din 14 august 2013, (2013), LEGE nr. 254 din 19 iulie 2013 privind executarea
pedepselor si a masurilor privative de libertate dispuse de organele judiciare 1n cursul procesului penal
126 Monitorul Oficial nr.514 din 14 august 2013, (2013), LEGE nr. 254 din 19 iulie 2013 privind executarea
pedepselor si a masurilor privative de libertate dispuse de organele judiciare 1n cursul procesului penal
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care, for a period not exceeding two months, suspension of the right to receive a visit, for
a maximum of 3 months and isolation for a maximum of 10 days.*?’

During the execution of the sentence, prisoners may work for the penitentiary or
for other users, private companies or public institutions. When they work for an external
user, they receive income for their work, which is done in accordance with the contract
and labor legislation. The benefits that prisoners have are a reduction in the duration of the
prison sentence, for a certain number of days according to the hours worked, also, for each
completed school year or completed qualification course, the time of detention of prisoners
will be reduced.

In the case of minors and young people (18-21 years old), the court may order
the execution of educational measures of deprivation of liberty. Detention measures can
be carried out in an education center or in a detention center. The regimes for the execution
of the educational measure of internment in the detention center are closed regime or open
regime.!?8
The public institution with a legal entity, subordinated to the Ministry of Justice, which
coordinates and controls the work of penitentiary institutions, detention and educational
centers, is the National Administration for the Execution of Criminal Sanctions.?® This
administration is a public institution of national interest, with legal personality,
subordinated to the Ministry of Justice and is part of the public institutions of defense,
public order and national security of the state. The activities of the National Prison
Administration are carried out in accordance with the provisions of the Romanian
Constitution, the Universal Declaration of Human Rights, the Charter of Fundamental
Rights of the European Union, the European Convention for the Protection of Human
Rights and Fundamental Freedoms and the European Rules for the Treatment of Detainees.
The National Prison Administration is implementing the Romanian government's strategy
regarding the execution of sentences and detention measures imposed by the courts.

The National Administration for the Execution of Criminal Sanctions contributes
to the provision of defense, public order and peace and security by organizing the custody,
monitoring, monitoring, supervision and implementation of the regime of execution of
sentences and detention measures carried out in pre-trial detention centers and wards.
preventive arrest, by organizing activities for the social reintegration of detainees,
detainees and investigative detainees, as well as activities for the prevention of crime and
terrorism in the criminal environment, carried out in accordance with the law. The

127 Monitorul Oficial nr.514 din 14 august 2013, (2013), LEGE nr. 254 din 19 iulie 2013 privind executarea
pedepselor si a masurilor privative de libertate dispuse de organele judiciare in cursul procesului penal

128 Monitorul Oficial nr.514 din 14 august 2013, (2013), LEGE nr. 254 din 19 iulie 2013 privind executarea
pedepselor si a masurilor privative de libertate dispuse de organele judiciare in cursul procesului penal

129 Administratia Nationald a Penitenciarelor, http://anp.gov.ro/available on 10.03.2021
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activities of the National Administration for the Execution of Criminal Sanctions and
Subordinate Units are coordinated by the Minister of Justice1'

Currently in Romania there are: 40 penitentiaries (5 are hospitals), 2 detention

centers, 2 educational centers. In some institutions, there are also special departments for
preventive arrest, by the decision of the Director General of the National Administration
for the Execution of Institutions. The total number of prisoners in Romania according to
the data of the National Administration from March 10, 2021. amounted to 22073
prisoners. 3!
In the Republic of Northern Macedonia, the authority over the execution of criminal
sanctions is also within the Ministry of Justice, the Directorate for the Execution of
Sanctions. The manner of organization of the Administration for Execution of Sanctions
is complementary to the system of execution of criminal sanctions of the Republic of
Serbia. At the head of the Administration for the Execution of Sanctions is the director,
within the administration itself there is a network of penitentiary (homes and prisons) and
correctional institutions.ldrizovo Penitentiary, Open Department in Veles, Stip
Penitentiary, Struga Open Correctional Facility, Bitola Prison, Gevgelija Prison,
Kumanovo-Open Department Kriva Palanka Prison, Ohrid Prison, Prilep Prison, Strumica
Prison, Tetovo Prison and correctional facilities in Tetovo and Skopje.*®? The prison police
is in charge of the security of the institutions for the execution of criminal sanctions.

Analyzing the functioning of the system of execution of criminal sanctions, this
publication is also useful for employees in other European countries, especially the
countries of the region, because the acquis of the joint state of SFRY influenced
approximately the same way of organizing and functioning of the prison system. The
differences are symbolic or terminological in nature, in terms of the qualification of certain
measures and actions.

130 http://anp.gov.ro/despre-anp/organizare/
131 Administratia Nationald a Penitenciarelor, http://anp.gov.ro/available on 10.03.2021
132https://www.pravda.gov.mk/Upload/Documents/Neoficijalen_precisten_tekst_ZIS_reduced.pdf
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Security service 3 in Serbia or the prison police in Romania and Northern

Macedonia,'3* for a single formation of the system of execution of criminal sanctions, takes
care of the safety of people and property in the institution, conducts convicted and detained
persons, participates in determining and implementing the program of treatment of
convicts and performs other tasks determined by law. In Romania, its work is regulated by
a special law™®® no. 145/2019 on the status of penitentiary police officers. Article 3
provides for the special status of a prison police officer, which is granted according to the
nature of his duties, which include special duties and risks. In the performance of his duties,
the criminal police officer is limited in the exercise of public authority, within the limits of
the competencies established by law. In the execution of guard, escort, surveillance and
intervention missions, as well as in other justified situations, the criminal police officer
may use, in accordance with the law, the provided equipment, means and weapons. 1%

In the Republic of Serbia, the security service is organized hierarchically and has

several levels of management (supervisors, commanders), while in Northern Macedonia it
is organized through management levels (first, second, third and fourth) in the prison police
and types (managerial, professional). and auxiliary professional) with relatively similar
titles.*3” In Romania, prison police officers are divided into two categories in relation to
the minimum level of education required:
a) category of officers - includes criminal police officers with higher education, who
graduated from accredited institutions, in accordance with the law; b) category of agents -
includes penitentiary police officers with high school studies with a high school
diploma.t3®

133 TTocrojame mpaBocy iHE TOJNHIK]e OKA3a]0 CE JAEJOTBOPHUM y MHOIHM €BPOTICKHM 3eMJbaMma. JaBHH
tyxwuian y lIBajuapckoj je ucropemeHo u med npasocyane noiunuje. Y beiaruju cy nojeanHu AenoBu
MOJIMIIM]jE Y CacTaBy jaBHOT TyxwiamTea. Y PpaHIlycKoj MOCTOju MPaBOCyHA Hojuuja, a y [llnanuju je
MOJIUIIMja OATOBOPHA TYXKHOILY 32 OTKpPUBaKe KPUBMYHUX JeJla M NPHUKYIUbame Jokaza. Y Hramuju cy
MOjeIMHE MTOJHMLHjCKE jeAMHHLE 0] HEIIOCPEAHOM KOMaHIOM CTapellMHe TYXKUJIAIITBA, JIOK je 3aTBOPCKa
MOJNHUIMja jeflHA TpaHa Ap)KaBHE MOJMIMje. Y 3eMJbaMa y OKPYKeHy Ipakca je BeoMa pasnuuura. Y
XpBarckoj 1 CIOBEHHUjH OCTOjH IPABOCY/IHA MOJIUIIMja KA0 Ie0 CHCTeMa U3BPILCHa KPUBUYHUX CaHKIIH]ja.
¥ Bocuu u Xepuerosunu u Perry6umim Cprickoj OCTOjH CycKa U 3aTBOpcKa nonuipja. CucreM u3BplIeHa
KPMBHYHUX CaHKIMja y PerryGummm Urtanuju.
134https://www.pravda.gov.mk/Upload/Documents/Neoficijalen_precisten_tekst_ZIS_reduced.pdf

135 egea nr.145/2019 privind statutul politistilor de penitenciare;

136 http://legislatie.just.ro/Public/DetaliiDocument/216681
7https://www.pravda.gov.mk/Upload/Documents/Neoficijalen_precisten_tekst_ZIS_reduced.pdf

138 http://legislatie.just.ro/Public/DetaliiDocument/216681
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The categories of prison police officers are broken down according to
professional assessment as follows: Chief Quaestor of the Penitentiary police, Deputy
Chief Quaestor of the Penitentiary Police, Main Quaestor of the Penitentiary Police,
Quaestor of the Penitentiary Police, Chief Commissioner of the Penitentiary Police,
Commissioner of the Penitentiary Police.!3°

The Security Service in Serbia or the prison police in Romania and Northern
Macedonia escort convicted and detained persons in official vehicles equipped with
devices for giving special light and sound signals, prescribed ventilation and lighting.
Members of the service have the status of an authorized official and are authorized to carry
weapons, inspect premises in the institution with search, examination of persons with
search and examination of bodies, except inspection of body openings, performed by a
health worker, apply measures to maintain order and safety in the institution and perform
other tasks determined by law.

The Security Service in Serbia or the prison / prison police in Romania and
Northern Macedonia are implementing preparations and a contingency plan or state of
emergency. Special units composed of members of the security service and employees of
other services may be formed to act in emergency situations or during a state of emergency.
This service can use service dogs to find narcotics or psychoactive substances, as well as
explosives or devices. During the execution of the prison sentence, the convict is obliged
to act in accordance with the law and regulations issued on the basis of the law, as well as
on the orders of officials, unless the execution of the order would be illegal. In order to
maintain order and security in the institution, only those measures for maintaining order
and security that are determined by the law on execution of criminal sanctions and
regulations adopted on the basis of this law and only to the extent necessary are applied to
the convict.

The Security Service in Serbia or the prison / prison police in Romania and
Northern Macedonia shall be organized in such a way as to ensure the efficient
performance of its duties and tasks. Depending on the size and type of institution in the
surrounding countries, it is mainly organized through: duty service, external security,
internal security, escort service and a special unit..**% The service in Serbia is managed by
the head of the security service,'*! in accordance with the Law on the Execution of
Criminal Sanctions, in Romania the Chief Inspector and in Northern Macedonia the
Commander. A member of the security service performs duties in the security service on

139 http://legislatie.just.ro/Public/DetaliiDocument/216681

140y yap 2. [TpaBunHUKa 0 HAUMHY 00aBJbamka II0CI0BA y CIIyK0H 3a 00e30eleme y 3aBoAuMa 33 H3BPILICH:E
kpuBn4IHUX caHkiuja" Ciyx6enu rnacauk PC", 6p. 21 ox 4. mapta 2016, 104 ox 23. nenembpa 2016.

1414 pap 3. [IpaBunHUKa 0 HAUMHY 00aBJbamka II0CI0BA y CIIy:K0H 3a 00e30eleme y 3aBoAuMa 33 H3BPILICH:E
kpuBnIHUX caHkiuja" Ciyx6enu rnacauk PC", 6p. 21 ox 4. mapta 2016, 104 ox 23. nenembpa 2016.
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the basis of the Law and other regulations, as well as on the basis of written orders of the
director of the Directorate for Execution of Criminal Sanctions, orders of the director of
the institution, chief of the security service and other members of the security service. jobs
in the security service.#?

Weapons and equipment of the Security Service®® or prison police is a formal
people's police system of public security, while the only armament and preparation is an
adapted system of execution of criminal sanctions. The armament of the members of the
Alliance Service is disarmed weapons appropriate to ammunition and chemical means.

The main goals of punishing criminals are to prevent socially dangerous
activities, to prevent the perpetrator from committing a crime and to correct it. This would
reject the society's revenge against the perpetrator of the crime as the goal of the
punishment. Also, the treatment of convicted persons determined by the goals of
punishment is based on the understanding that humane treatment of convicts maintains
order and peace in prisons and achieves better results in post-prison treatment. The goal of
punishing offenders is their resocialization, which will be achieved through re-education
as the most adequate way of acting. Re-education is therefore a process of changing and
forming the attitudes and behavior of convicted offenders, the goal of which is their
resocialization and reintegration into the social community. The goal of re-education is the
resocialization of criminals.44

The period from the arrival of the convict to serve his sentence until his active
involvement in various forms of re-educational work is filled with certain stages and
activities. It should only be noted for information that a specific activity of admission of a
convict is carried out, his stay in the examination unit until the classification of persons
into educational groups, assignment to the workplace and classification into a certain status
group. Only after properly performed procedures, the manager of the institution will make
a decision on the further movement of the person serving the sentence.#

1424 1an 4. MMpaBuiHuKa 0 HaUMHY 00aBJbaba MOCIIOBA y CITYKOM 3a 00e30eljerbe y 3aBOIMMa 33 M3BPILIEHHE
kpuBHYHNX caHkiuja" Ciyx6enn riaacauk PC", 6p. 21 on 4. mapta 2016, 104 ox 23. neuembpa 2016.

143 Ypian 29. MMpaBwinuka o yHU)OPMH, 03HAKAMa, HAOPYKaky, CIIEIUjaHUM BO3UINMA U JPYToj ONpeMH
y Ciyx0u 3a 06e306eheme y Ynpasu 3a u3Bpiiewmhe KpuBuaaux canknuja"Ciyx6enu rimacauk PC", 6p. 29
on 18. mapra 2016, 74 ox 2. cenrem6pa 2016, 3 ox 18. janyapa 2017, 89 ox 4. okTobpa 2017.

144 http://penoloska.ac.gov.rs/literatura.ntml#psihologija

145 http://penoloska.ac.gov.rs/literatura.ntml#psihologija
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Persons deprived of their liberty shall be provided with security, health care,
hygiene, accommodation (light, ventilation) and appropriate conditions for rest and
nutrition, in accordance with the conditions established for these persons. In accordance
with the law, persons deprived of their liberty shall be provided that third parties of their
choice shall be notified of their deprivation of liberty, shall have access to legal aid and
shall be examined by a doctor, where possible, of their choice. Persons deprived of liberty
are separated from other persons, and women and men deprived of liberty, as well as
minors and adults deprived of liberty are separated from each other.4®

In their work, officials are guided by the principle of impartiality in the
enforcement of the law, regardless of national or ethnic origin, race, language and social
status of the person to whom the law is to be applied, his political, religious and
philosophical beliefs, or his age, marital status, gender. , or any physical or mental defect.
In performing their duties, security officers treat persons deprived of their liberty politely
and responsibly. In communication with them, they respect the human person and dignity
and preserve the reputation of the Ministry and the Administration. Training is an integral
part of the training of security officers.

Security officers perform their duties by adhering to the rule of law, supporting
the rule of law, protecting the rule of law and its institutions, and ensuring the exercise of
human rights and freedoms in accordance with the Constitution and the Universal
Declaration of Human Rights and other international legal instruments. persons deprived
of their liberty which the Republic of Serbia has undertaken to apply.*” Within the scope
of his work, whenever possible, the security officer undertakes all necessary measures and
activities that will enable persons deprived of their liberty to freely and efficiently exercise
their rights, obligations and interests, as well as in cooperation with treatment officers. The
tasks for which he is in charge should be performed professionally according to the rules
of the profession, conscientiously, impartially and disciplined..14®

In terms of ethics, in all its interventions (actions, operations), the Security
Service respects everyone's right to life.2*® No one shall be permitted to order, commit,
provoke or tolerate torture or any other cruel, inhuman or degrading treatment or
punishment, or any other act that endangers the right to life, liberty, security of person,
respect for privacy or any other right or freedom guaranteed. provisions of the European
Convention.%°

146 |bid., Ynan 43.
147 |bid., Ynan 38.
148 |bid., Yman 39.
149 Ypam 33. Konekca nonunujcke etuke (Cnyx6enu rnacaux PC. Bp. 92/2006).
150 |bid., Ynau 34.
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According to the convict, when there is a danger of escape, violent behavior, self-
harm or endangering the order and security of another kind, which cannot be eliminated in
any other way, special measures may be exceptionally ordered. Special measures are:
increased surveillance, seizure and temporary detention of items whose possession is
otherwise allowed, accommodation in a specially secured room without dangerous items,
accommodation under increased surveillance, solitude, testing for infectious diseases or
psychoactive substances. The application of the special measure is determined by the
director of the institution or a person authorized by him. According to the convict, it is
possible to apply several special measures at the same time.

In the application of measures for maintaining order and security, we must not
apply a stricter measure than necessary, given the circumstances of its application and the
content of the measure. A member of the security service takes action without delay to
prevent the convict from escaping. A member of the security service immediately informs
the director of the institution about every attempt to escape and the escape of the convict,
who is obliged to inform the director of the Administration. In case of escape of the convict,
the warden of the institution informs the police and the court that sent him to serve the
prison sentence, orders the issuance of a warrant and takes other actions that are necessary
to deprive the escaped convict.

Physical force used in deprivation of liberty, unless absolutely necessary for the
conduct of a person, infringes human dignity and as such constitutes a violation of a right
defined in Article 3 of the European Convention. The court starts from the position that
e.g. in the case of resistance to arrest, attempted escape, or attack on an official or other
prisoner, the use of force by members of the police or prison staff is inevitable, but its form
and intensity must be proportionate to the nature and severity of the resistance or
threat. Thus, only the force that is necessary can be used. In the case of Ribitsch v. Austria,
the court held that it must be unequivocally established that the violations had been
inflicted in the manner alleged by the applicant, i.e. that they are the result of physical
force, applied during an arrest or imprisonment, where medical evidence is of prevalent
importance. In the present case, the court classified the physical violence to which the
applicant had been subjected as inhuman and degrading treatment. !

The use of means of coercion, and especially the use of weapons, is resorted to
by security officers only in cases and under the conditions provided by law and other
regulations, without applying greater coercion than necessary, and only when absolutely

151 Mununa Cranojesuh, INpasa nuna numeHnx ciaobojae-mactep pan, [Ipasru (axynreT, YHUBEP3UTET Y
Humy, Humr, 2016, ctp 20

6

Penitenciarul Centrul pentru (

5
Co-founded by the Kazneno popravni — Zdruzhenie ‘{;\:\
Erasmus+ Program!'ne zavod Pozarevac Promovarea Invatarii pr na gragjani g\ J -J |
of the European Union }' w“‘} IURIDICA PRIMA ‘&,_S/

Zabela

Timisoara @

Permanente o



<

necessary and to the extent dictated by a legitimate goal. An official who would be present
at a prohibited activity is obliged to point out such a case to his superior.?

During the search of convicted persons, security officers are obliged to inform the person
about the reasons for the search, as well as to verbally explain each of their actions (for
example, now open your mouth, raise your hands, etc.), two members of the security
service searches must be conducted by persons of the same sex as the person being
searched, persons of different sexes must not be present during the search, the room must
provide privacy and cannot be covered by video surveillance, a record shall be made of
each search,whose copy was received by the convicted person, and during the search of
accommodation and other premises, the presence of at least two witnesses is provided,
during the search of accommodation of convicts it is desirable to perform the action using
a video camera, which records the course of search which guarantees the legal security of
convicted persons, but also the security of the conduct of the action and the reliability of
the collected evidence. Proactive approach to the use of coercive means:*3

- Without exceptions, keep all records on the use of coercive measures against persons
deprived of their liberty, as well as reporting to the competent ministry and the prosecutor's
office.

- Obligatory person deprived of liberty according to whom the measure of coercion was
applied to take to the nearest medical institution or, depending on the type of injury, to the
nearest medical institution. It is not acceptable for this action to be performed by the same
security officers who used coercive measures, but to provide other members of the security
service with medical escort.

- Provide the person deprived of liberty over whom coercive measures have been applied
to declare himself in writing, provide him with a copy of the statement and a copy of the
medical documentation.

- Prevent members of the security service from using improvised means to use coercive
means, to use physical force in an unacceptable way (punches with closed and open fists,
kicking, jumping with boots on a person deprived of liberty).

- Ensure that the video is kept in institutions for the execution of criminal sanctions for
more than 30 days.

152 |bid., Yman 35.

158 Nlamuno Ajkoeuh, BemuGop Bomkoeuh, Harama [appamesuh, Josana Xajayxosuh, JlanuGopka
Knexesuh, Maja PanueBuh, Huxomera Crpyrap , Ommepa Bynuh, IlomroBame JbyIckuX TpaBa
MIPUTBOPEHMX JIMIA U JIMIa Ha M3/p)KaBamy KasHe 3aTBOpa y 3aBOJy 3a M3BpIICHE KPUBUYHHUX CaHKIY]a,
W3Bemtaj MOHMTOPMHI THMa HEBIAJUHUX OpraHW3anuja, AKOWja 3a JbyAcka mpasa, LleHrap 3a

HeauckpumuHanujy ExBucra, [{enTap 3a rpahancko oopazoBame, Curypna sxeHcka kyha, [Toaropuma, 2012.
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- In case of extraordinary events (barricading, hostage situations, self-injury), it is desirable
to record every official action-intervention of members of the security service in the part
that is not covered by the video surveillance system.

- According to the CPT's recommendations, rubber truncheons cannot be prominently
displayed by members of the security service, especially holding them in their hands during
patrols in the accommodation zones of persons deprived of their liberty.

- It is desirable to form highly-trained and specialized mobile teams for emergency
response, trained for sensitive handling and adequate use of coercive means.

-Any abuse or overstepping of authority by officials must be recorded and prosecuted in
disciplinary or criminal proceedings.

- Install an alarm system in rooms with persons deprived of their liberty.

- Before the intervention, try to prevent any situation through mediation, negotiation,
provide training in negotiations for members of the security service.

- After each intervention, take photographs of the scene, provide video material, official
notes, statements of eyewitnesses, ie other persons deprived of liberty, the statement of the
person against whom the coercive measure was applied.

Proactive measures in case of disciplinary measures and procedures:1**

- Ensure that persons serving a sentence of solitary confinement have the right to visit
family members and other close persons.

- Ensure that all persons sent to solitary confinement have a stay in the fresh air.

- Ensure that all persons are informed in a timely and continuous manner of their rights
and obligations, through the introduction of the institute of legal advice.

- All convicted persons must be acquainted with the Rules of Procedure, which must be
multilingual and accessible, both upon receipt in the form of a brochure and in the library
of the institution.

- All documentation on disciplinary proceedings must be in order, accessible, with
instruction on legal remedies and evidence of service on persons deprived of their liberty.
- All documents regarding a specific event or procedure (statements of the suspect, official
and other statements made available to the person deprived of liberty) before the procedure
itself. The following may be presented: evidence collected.!>®

154}1211{1/1110 AjkoBuh, Bemmbop bomxkoBuh, Harama ['apmameswh, JoBana Xajmykosuh, [lammbopka

Knexesuh, Maja PanueBuh, Huxomera Crpyrap , Ommsepa Bynuh, IlomroBame JbyIcKHX TpaBa
MPUTBOPEHIX JIUIIA U JIMIA HAa U3/p)KaBamky Ka3HE 3aTBOpa Y 3aBOJy 3a H3BPIICHC KPUBUYHUX CAHKIIH]ja,
W3BemTa] MOHHTOPWMHT THMa HEBIAJAWHUX OpraHm3andja, AKmuja 3a Jbylacka mpaBa, LleHtap 3a
HeauckpumuHanujy ExBucra, [{enTap 3a rpahancko oopazoBame, Curypna sxeHcka kyha, [Toaropuma, 2012.
1%5 M. XKapxosuh, U. Bjenoyk, T. Kecuh, Kpumunamucmuuxo nocmynawe na mecmy oozahaja u
Kpeouburumem HayynHux 0okaza, KpuMuHAIMCTHYKO-TIONUIINjCKA akanemuja, beorpan 2012, ctp. 17.
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The authors of the Collection of Practical Policy Proposals state that the notion
of vulnerable groups in the context of human rights is such that it includes groups that
often face discriminatory treatment or need special attention to prevent potential violations
of their human rights, special and different circumstances in which these persons are found
to lead to the fact that equal treatment of them essentially contributes to their bad position
and is unjust. The notion of vulnerable groups is given in the collection of practical policy
proposals for police reform and is in itself quite broad, conditioned by the space and time
in which it is defined. They state that in our country, vulnerable groups can include Roma,
women, minors and LGBT people.?>® Operational procedures for dealing with vulnerable
categories of prisoners: >’

In the case of foreign nationals, at each time of detention or imprisonment, the
prison administration should inform the embassy or consulate that they have admitted the
person to prison and ensure that the provisions of the house rules are explained to them in
a language they can understand.

Vulnerable categories of prisoners are accommodated in special rooms intended
for this purpose, taking into account that such rooms do not have physical barriers, are
easily accessible (eg are located on the ground floor for prisoners with physical disabilities
or are physically separated if about minors or women).

When assessing the risks and needs for such a category of vulnerable prisoners,
a microthym composed of re-education and security services determines the need for
additional supervision and monitoring. The prison officer shall be notified by his / her
superior (Assistant Director of Security or Supervisor). Upon receipt of such notification,
the prison officer is obliged to exercise enhanced care and supervision over that vulnerable
prisoner.

The individual treatment program is adopted by a multidisciplinary team
composed of psychologists, social workers, pedagogues, doctors, educators, criminologists
and authorized persons from the security sector. In the process of compiling the treatment
program, the convicted person is consulted and he should give his consent to that program,
which makes it final.

The treatment program includes educational activities, cultural and educational
activities, sports activities adapted to their vulnerable status, occupational therapy and

16 3Gupka mpemora mpakTUYHE MOJMTHKE 3a pedopMy MHoJNUIMje y 3ajepHunm, 6poj. 8, jyn 2013,

Beorpancku nenrap 3a 6e30e1HOCHY IOTUTHKY, beorpaacku 1eHTap 3a JpbyJcka mpasa, beorpan, ctp. 33.
157 ®aux dejzuh, Peyo Kaxpuh, Patko Kemess, boxxana Musakosuh, Mupo Ilpoganosuh, Amep Codruh,
Pox Mex Kosan, Ilpupyunuk 3a 0o0yKy O IOJaTHHUM CIIOCOOHOCTMMA 3aTBOPCKHX CIyXOeHHKa ca
OTIepaTUBHUM IIpOLIeAypama, ipojekat: Y ckialjuBame Ka3HEHe MOUTHKE U ITpakce y bocHu n XepieropuHu
ca eBpOIICKUM cTaHaapauma, crp. 97-98
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sections. The prison officer carries out all activities provided for in the program, according
to the terms specified in the program.

The prison officer must record the stay at such activities provided for in the
program, as well as any absences. The educator has the obligation to monitor those records
through planned and unplanned conversations with the vulnerable convicted person.
During each interview, the competent educator makes a note of the interview, which he
invests in the personal file, ie the file.

The multidisciplinary team meets every six months to analyze the previously
adopted treatment program. In cases where the treatment does not take place according to
the adopted program, the competent educator conducts an interview with the vulnerable
convict and proposes corrections to the program adopted by the multidisciplinary team.

Preparations for release should be particularly intensified in the case of
vulnerable categories of prisoners. Before the end of the prison sentence (a few months
earlier), the vulnerable convicted person returns to the reception-release ward (POO)
where the regime is more lenient. In doing so, special attention is paid to the need to ensure
contacts with the social worker, more telephone contacts with the family or more visits are
provided, and contact with a psychologist is made if necessary.

Exceptionally, if the conditions of stay do not correspond to the physical health
of the prisoners from the vulnerable category or if the prison does not have a special POO,
the person may remain in the parent collective, provided that the conditions are provided.

At the beginning of the month, the educator informs the assistant director for
security or a person authorized by him about the names of convicted persons who are
released that month. The director of the prison has the obligation to inform the Center for
Social Work in charge of the place of residence about the imminent release of the convicted
vulnerable person, with the aim of organizing post-penal assistance.

Upon the release of a foreign citizen from serving a sentence, the prison
administration is obliged to contact the field administration for affairs with foreigners in
writing for its collection and implementation or to the asylum center or for implementation
to the border and handover to the competent authorities.

Procedure for dealing with the minority prison population, members of cultural
minorities: If a member of the minority prison population addresses a prison officer with
a request related to specificity and cultural or other minority affiliation, such as: special
food, literature, press, electronic media in the mother tongue , performing religious rites
under special conditions, procuring books, procuring special food at one's own expense,
health treatment that respects cultural affiliation, etc., the prison officer shall proceed as
follows:

-Receives an oral request from a prisoner or detainee. If he cannot resolve it himself, he
transfers the request to the superior supervisor.
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- If the prison officer and the supervisor cannot resolve the request in question, the prison
officer instructs the prisoner to submit his request to the prison administration in writing
according to the prescribed procedure.

- In the case of requests that can be resolved orally and immediately, the supervisor of the
prisoner shall orally inform about the actions taken and the possibilities of acting upon his
request.

- At the written request of the prison administration, it delivers a written answer to the
prisoner on the result of acting on his request.

- In case of impossibility to resolve the prisoner's request, it is necessary to inform him in
writing about the undertaking of additional actions that can be taken with the aim of
resolving his request.

-When a prison officer notices the existence of conflicts and tensions that are a
consequence of cultural or religious differences within the prison population, he reacts
immediately to prevent further conflict and tensions: He currently separates the conflicting
prisoners. Through the available means of communication, he immediately informs the
supervisor about the observed conflict and the actions taken. The prison officer prepares a
report on the observed tensions, conflicts or the obtained knowledge about their possible
existence, which are the result of cultural differences among the members of the prison
population.°®

Guidelines for the transfer of persons deprived of their liberty to judicial and
other institutions:

Regarding the conditions of escorting vehicles for the transport of persons
deprived of their liberty, they have a separate, secured space for persons with ventilation
and lighting devices. The vehicle may have a video surveillance system to control persons
during transport and a system for remote monitoring of vehicles. Exceptionally, when the
nature of the task requires it, vehicles without markings and special devices, vehicles of
specialgconstruction with protection against small arms, as well as ambulances can be
used.®

The escort of sick and exhausted persons deprived of liberty or a pregnant woman
is carried out on the basis of the obtained opinion of a doctor, if necessary accompanied
by a medical worker. If the institution has an ambulance, the implementation will be done
with it. Execution of persons deprived of their liberty may be carried out without the

158 [Mpupyunuk 3a 0OyKy O OCHOBHHMM CIIOCOOHOCTMMA 3aTBOPCKHX CIy)KOCHHMKa ca ONEepaTUBHUM
npoteypama, rpojekar: Y ckiahupame ka3HeHe HOIMTHKE U nipakce y bocHu 1 XepleroBuHu ca eBpOICKUM
CTaHAapaAuMa, CTp. CTp. 52

1%9 MMpaBunuk 0 yHH(pOPMHM, O3HAKAMA, HAOPY KAy, CIIELMjaJHAM BO3WIMMA U Apyroj onpemu y Ciryxou
3a 00e30eheme y Ypasu 3a nsBpiiewmhe kpuBuaHux cankiuyja" Cinyxoenu rnmacauk PC", 6p. 29 ox 18. mapta
2016, 74 on 2. cenrembpa 2016, 3 ox 18. janyapa 2017, 89 ox 4. okrobpa 2017.
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previously obtained opinion of a doctor, if it is necessary to urgently refer them to a health
institution for medical intervention..°

During the escort of a person deprived of liberty, in cases of need to use the toilet,
the person deprived of liberty who is being held may be tied up to control his presence in
that room, or otherwise ensure that he does not escape, respecting the dignity of his
person.®! Binding cannot be done in a way that a person deprived of liberty is tied to pieces
of furniture in courtrooms and other premises, in a toilet for radiators or similar. The CPT
states in its reports: Tying, even violent and disobedient prisoners, to pieces of furniture
"until they calm down" is unacceptable, and the use of tying as punishment must never be
applied under any circumstances.*6?

Implementation guidelines:

Escorting prisoners

is realized according to standard dynamics: 1. introduction to the order to escort the
convict

and characteristics of prisoners , 2. check of preparation of members of the Security
Service (weapons, means of restraint, communication system), 3. inspection and search
of vehicles and check of prohibition system. 4. going for a prisoner, detailed search and
identification, 5. control members of the Security Service at the exit point.

The vehicle is marked with bottled water for a prisoner, and depending on the length of
the route, a dry meal.

Carrying out the execution along an unnecessarily defined route, inform the duty
service for each change of route and enter it in the report.

Upon arrival at the scene, it is necessary to clean the wrapping of the surroundings,
passers-by, front and rear foreign objects, parked vehicles.

For parking use facilities covered by video surveillance and official parking lots. Do
not park on green areas or parking spaces for people with disabilities.

Take the LLS out of the vehicle and move with it with constant direct physical contact
by holding the person.

To enter the building, use the entrance from the back - extremely side entrance, do not
lead people to the main entrance.

160 TMpaBunuuk o HaumHy 06aBJbama IIOCIOBA y CIyXOM 3a 00e30eheme y 3aBOAUMA 33 H3BPIICH-E
kpuBnIHUX caHkiyja" Ciyx6enu rnacauk PC", 6p. 21 ox 4. mapta 2016, 104 ox 23. nenembpa 2016.
161 [IpaBunHuK O HAauuMHY 00aBJbama IIOCIOBA y CIYXOH 3a 00e30eheme y 3aBojuMa 3a M3BpLICHE
kpuBnIHUX caHkiyja" Ciyx6enu rnacauk PC", 6p. 21 ox 4. mapta 2016, 104 ox 23. nenembpa 2016.
162 CPT, Izvestaj o poseti Ujedinjenom Kraljevstvu, 1997, 107; Izvestaj o poseti Hrvatskoj, 2003, 74.
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Introduce LLS into the facility of the judicial body by passing through the KD door and
reporting to the members of the judicial guard.

In the building Ils lead up the stairs to the upper floors on the right side (to the wall),
never to the windows or sims.

Pay special attention to the openness of the window.

Use toilets without windows and other physical openings.

By arriving in front of the courtroom and while moving to the courtroom, avoid any
physical or verbal contact with other parties, visitors, defense counsel, the victim's
family, etc.

Depending on the situation (whether the courtroom is free) practice with the appearance
and presence of court staff the introduction of Ils into the courtroom and removal from
the hallway and out of sight of other parties and visitors, victims' families, as well as
inspect the courtroom.

During the trial, direct and constant physical and visual contact with the person being
conducted. Obligatory to take confirmation of bringing Ils.

At the end of the trial, the person will be informed by first inspecting the area in front
of the courtroom and the surroundings, and then lIs be informed by the shortest route
without any delay.

In case of any detention in the court premises, lls keep at the offices of the Judicial
Guard.

n case of an attack on the escort service during the transport of lls, spec. take the vehicle
to the nearest police station and inform the duty service.

In case of the presence of journalists and attempts to photograph the lls, members of
the security service should be deployed in the formation of the ring, with as little
exposure as lls.

All documentation, which contains personal data or medical documentation, should be
carried with you.

One of the necessary conditions for recognizing and reacting to discrimination in
prisons is adequate training of officers, so that they do not turn from someone who needs
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to recognize and react to discrimination in prison into a discriminator. A particularly
important item in the training should be dedicated to the elimination of prejudices against
any ethnic or other group. Prejudices are wrong opinions or beliefs, of positive or negative
orientation, which are contrary to logical reasoning and based on arbitrary generalization,
but which the individual takes from the environment as patterns of his own thinking.1®3
articular work should be done to prevent prejudice against vulnerable groups in prisons.

Within the status and protection of the rights of persons deprived of their liberty,
the application of laws and regulations related to: regulation of the institution is checked;
accommodation conditions and free time; conditions for maintaining personal and general
hygiene and supply of clothes, shoes and underwear; admission of a convict to an
institution; the convict's rights to telephone, visit, correspond, receive remittances, receive
packages, legal aid, complaints and notifications; food, kitchen and canteen; health care
organization; legality in the implementation of health care; disciplinary proceedings
against convicts.

The organization of the institute is checked by inspecting: 1) the type of institute,
department and service in the institute; 2) capacity of the institution and the number of
persons deprived of liberty (detained, convicted, misdemeanor convicted, newly admitted,
harmonization of the capacity of the institution and the number of persons deprived of
liberty); 3) separation by sex and age or other characteristics (women, minors, etc.); 4)
number of foreign citizens.

Accommodation conditions and free time are checked by inspecting: 1)
dormitories (size, number of accommodated persons deprived of liberty, equipment,
lighting, ventilation, heating, toilets); 2) living room (size, number of persons, equipment,
lighting, ventilation, heating, toilets); 3) hygienic conditions in the premises where persons
reside; 4) availability and technical correctness of drinking water; 5) free time that the
convict spends in the fresh air and organizing physical activity.

Conditions for maintaining personal and general hygiene and the supply of
clothing, footwear and laundry are checked by inspecting: 1) means for personal hygiene
and room hygiene, the possibility of washing and drying clothes; 2) sanitary devices
(condition and correctness of toilets, hot water, number of toilets, availability, tidiness); 3)
bathrooms (heated bathrooms, number of showers, frequency of bathing, privacy); 4)
clothing, underwear and footwear (quantity, adequacy, appearance and maintenance
conditions); 5) equipped with bed linen and blankets in accordance with the season
(quantity, quality, cleanliness, frequency of change).

163 C. dnepe, IIpedpacyde, Exnukioneauja nonutuake Kynrype, beorpan 1993, crp. 927-931.
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Admission of a convict to the institution is checked by inspecting: 1) application
of laws and other regulations in the field of keeping personal records of persons deprived
of liberty (basic and auxiliary records, notification and correspondence with competent
authorities); 2) acquainting convicts with the rights and obligations upon admission to the
institution; 3) acquainting convicted foreigners and persons with special needs with the
rights and obligations upon admission to the institution; 4) availability of the Law and the
House Rules (sufficient number of copies in the language used in the institution and in the
languages of minorities).

The convict's rights to telephoning, visits, correspondence, receiving remittances,

receiving packages, legal assistance, complaints and notifications are checked by
inspecting: 1) telephoning (frequency, number of payphones, length of conversations,
privacy, availability of telephone cards, possibility to call the family immediately after
admission to the institution); 2) visits, visits in a special room (frequency, duration and
types of visits, layout of the visiting rooms); 3) correspondence and restriction of the right
to correspondence (supervision); 4) receipt of remittances;
5) receipt of the package, ie the manner of performing the content review; 6) provision of
legal aid (number and type of legal aid and who provides it); 7) acting on the complaints
of convicts (number and type of complaints and to whom they are addressed, complaints
due to torture, abuse, humiliation, number of adopted, rejected and complaints in the
procedure, manner of deciding on the appeal or request for judicial protection); 8)
informing (printing, watching TV and radio programs, using DVDs, reading books from
the library or that he get himself).

Nutrition, cuisine and canteen are checked by inspecting: 1) menu (planning,

method of preparation, quality, quantity, variety, presence of fruits and fresh vegetables);
2) menu for a special diet for medical, cultural or religious reasons; 3) storage of food
sample for 24 hours; 4) bacteriological safety of food, water, dishes; 5) warehouse, kitchen
and dining room (hygiene, equipment); 6) work of employees in the kitchen and
engagement of convicts in auxiliary jobs in the kitchen (qualification, sanitary
examinations); 7) conditions for independent preparation of beverages (kitchenette, etc.);
8) work of the canteen - shops (supply, working hours, prices).
The organization of health care is checked by inspecting: 1) the number of employed
general practitioners, specialists and other health workers; 2) hiring a doctor on the basis
of a contract; 3) the possibility of performing specialist examinations in the institution and
outside the institution (dental, psychiatric and other specialist examinations); 4) other
employees trained to provide first aid; 5) additional education in the field of prison
pathology, prevention of infectious diseases and suicide prevention; 6) establishing
contacts with competent health institutions.
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Legality in the implementation of health care is checked by inspecting: 1)
documentation on the performed medical examination upon admission of a person
deprived of liberty in the institution (within which period it was performed), upon return
to the institution from temporary leave, before discharge from the institution, after
application of coercive measures and special measures, on the examination of a convict
who is ill or refuses food and water, etc.); 2) records on performed medical examinations
and visits of the convict during the serving of the disciplinary measure of solitary
confinement during the day and night;

3) procedures for applying for a medical examination (waiting for an examination, number
and type of examination, privacy during the examination, respect for personality and
dignity, respect for the confidentiality of data without the right to inspect personal medical
documentation, etc.); 4) emergency procedures; 5) equipment of the ambulance and
hospital (number of beds, material and hygienic conditions); 6) health care procedures
outside the institution (number, institution, shortcomings and problems); 7) pharmacy
equipment (supply of medicines, storage, procedures for prescribing therapy, records);

8) health documentation and records (medical examinations, injuries, deaths, food quality
control, records on persons who refuse treatment, food and water, etc.); 9) procedures in
the prevention of infectious diseases, hepatitis, tuberculosis, sexually transmitted diseases
and HIV / AIDS; 10) actions of doctors in providing general health and hygienic conditions
in the institution (medical control of accommodation, nutrition, hygiene, sanitary and other
conditions on which the health of convicts depends).

Disciplinary proceedings against convicted persons are checked by inspecting:
1) records; 2) type of disciplinary offenses; 3) material responsibility; 4) disciplinary
measures; 5) providing professional legal assistance; 6) decisions on appeal; 7)
obsolescence. %4

164 TpaBunHMK 0 HAA30PY HAJ PAJOM 3aBOJA 3a M3BPIIEHE KPUBUYHUX caHKuuja"Cyx6enn roacauk PC",
6poj 85 o1 9. oktobOpa 2015.
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A scientific filed which is of particular importance for prevention against
discrimination in prisons is penological andragogy. Penological andragogy or re-education
of adults is based on certain principles by which set goals are achieved. Principles by
themselves aren’t enough for realization of set goals if the work methods aren’t set up
towards a specific goal. The work methods are therefore deliberate and planned approach
in work and all of them have strict rules by which they apply. Methods, in other hand,
require application of certain means which enable it to be successfully implemented. Work
methods with imprisoned persons of importance for protection against discrimination are:
principle of trust and respect of convicted personality, principle of character recognition,
principle of universality of re-educational work, principle of educational influences unity,
principle of conscious and active participation of convicted in his re-education.*6

The types of adaptation to prison institution stays are different and with individual
characteristics and according to them proper communication strategy should be chosen.
Following forms of adaptation are usually listed:

Conformity — some of convicted persons in midst of feeling the guilt for committed crime
begin to accept all the rules of prison personnel. This doesn’t mean necessary, mandatory
identification with the formal system.

Criticism — convicted person constantly reminds prison personnel of violation of rules and
Law, which further complicates serving the sentence. This emphasizes the attitude that the
members of personnel are real deviant.

Innovation — this way of adaptation is manifested with attempts of convicted to change the
regime of serving his sentence in a peaceful way and uses different ways of persuasion for
that purpose (writing complaints, pleas and petitions).

Manipulation —attempt of convicted person during the adaptation to prison difficulties to
outwit prison personnel, but not to be in conflict with behavior norms. These are usually
convicted persons that have gained certain positions inside the prison and are well aware
of its order.

185 http://penoloska.ac.gov.rs/literatura.ntml#psihologija
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Those types of adaptations are directly related tomany deprivations that convicted persons
encounter in prison. In prison, freedomless is an implicit type of deprivation, but this does
not mean that prison environment isn’t causing another types of deprivations observed
from the aspect of human needs. We will list some types of deprivations in prison
conditions: deprivation of freedom, material goods, safety, autonomy and sexual relations.
It is necessary to know the deprivation impact upon the convicted personality in order to
draw conclusions about opportunities of adaptation to the prison environment and
deprivation itself. 16

a) Deprivation of freedom — separation from family members, social isolation,
loneliness

b) Deprivation of material goods and services — in prison system someone else is
dictating what can be owned, when the food will be given or when going to work
will be. This is understandably in direct contrary to feeling that all this things
offender has a need to accomplish on his own.

c) Security deprivation — staying in the facility represents an opportunity that for some
period of time in the same environment person is being held with other individuals
about whom nothing is known which by itself increases the feelingendangerment.

d) Autonomy deprivation —in prison facilities there are plenty of behavior rules which
is eliminating possibility for the convicted person that he can somehow affect all
these rules.

e) Sexual relations deprivation. 67
Of special importance for prevention against discrimination is good and substantial

communication between the convicted persons and prison personnel. Generally speaking,
communication process consists of 4 basic elements: sender, message, recipient and
context. Every communication has its own expressive component (informing what already
exists) and influential component (achieving of still non-existent). If the communication
doesn’t have both components than it doesn’t serve its purpose. Communication can be
verbal and non-verbal, substantial and relative, congruent and incongruent. That means
there are not direct relations/encounter without communication which introduces us to the
first communication axiom.

Communication is successful if intention, thought and spoken message of a sender
corresponds to the received message of recipient. Only when a recipient of the message
interprets and understands it in a certain way, it affects him and his behavior.
Metacommunication i.e. communication about our communication and communicational

186 http://penoloska.ac.gov.rs/literatura.html#psihologija
167 http://penoloska.ac.gov.rs/literatura.ntml#psihologija
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and responding to discrimination in prisons

feedback i.e. mutual exchange of feedbacks, we are getting reliable knowledge what is
really happening in current communication. During communication many things are
assumed and also distorted. To make everyday communication understandable and

Successful, we must concretize, complement omitted, also to check over subjective
prejudices. Non-verbal communication consists of:

- Body language (posture, orientation, body movements while sitting,walking and
lying down),
- Eye contact (gaze, pupils, eye muscles),
- Speech behavior (speed, rhythm, tone and volume of the voice, articulation,voice
melody, perspicuity),
- Touching, dressing, spatial and temporal dimension of behavior (intimate, personal
and public during contact)
- External context (external circumstances during communication).
Non-verbal communication confirms, denies, changes and evaluates meaning what
was said, reveals peculiarity of the person we are talking to, defines relations and attitudes
during the conversation, determines degree of influence andeffectiveness of themessage.

The secret of successful interpersonal communication consists of mutual
harmonization of verbal and non-verbal messages. That process of harmonization of our
communication consists of 3 steps:perceiving and recognizing nonverbal
messages,metacommunication of nonverbal communication and mutualconvergment of
inconsistencies.

To avoid potential obstacles in communication, always try at the begging
ofcommunication: to understand and be aware if the person knows the subject of
conversation and try to make messages and sentences to be short, simple, understandable
and specific, vocabulary should be adjusted to your interlocutor — in communication with
the convicted should be avoided usage of ambiguous, vague, unclear, abstract,
incomprehensible, foreign and complex words, jargon and codes; avoid using filler words
(um, some kind of, like); speak calmly; leave out unnecessary and excessive details. 16

Be an active listener — active listening is a capability to hear and understand what
another person is telling. That’s why when you are actively listening you should take care
of: listening with interest and attention, do not show signs of boredom and refusal, allow

18Dauk Dejsuh, Peno Kaxpuh, Parko Kemmess, Bosxana Munakosuh, Mupo Tponanosuh, Amep Codruh,
Pox Mex Kosan, Ilpupyunuk 3a 0o0yKy O IOJaTHHUM CIIOCOOHOCTMMA 3aTBOPCKHX CIyXOeHHKa ca
OTIepaTHBHHUM IOy paMa, Ipojexar: Y ckialBame Ka3HeHe MOTUTHKE U Ipakce y bocHu 1 Xeprieropnan
ca eBpOIICKUM CTaHaapauma, ctp. 12
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prisoner to express emotions, give enough time to prisoner for conversation and do not
interrupt your interlocutor; during the conversation do not react emotionally and keep
professional behavior; always have in mind that your role is listen and try to solve the
problem or to forward it to someone who can; watch your interlocutor into the eyes to show
you are listening and pay attention to what is said; nodding from time to time, miming or
simple words “understand”, “yes”, confirm you are listening; if needed summarize what
the prisoner has said; advise a prisoner to take a deep breath or to count to 10 and
backwards to calm down if he/she can not talk; offer your interlocutor to sit down can be
effective.®

Discard prejudices: Active listening means temporarily to suspend any prejudices
S0 you can hear what is actually being told. Prison officers must know to differentiate a
person by its behavior in prison. Not having prejudices doesn’t mean not to judge people
by their current behavior and observing the person without thinking about their previous
acts. Sometimes, it is really hard to be without prejudices in routine, daily situations in
which it is usual that in most cases prisoners complain on other prisoners, prison or you.
Despite this, if the first impression formal opinions and prejudices are not rejected, you
will never be able to “hear” real, verbal signals that you must hear so you could prevent
danger or help someone.*’°

Always avoid unwary talk. In prison environment personnel must always take care
what, to whom and what about is being talked. In everyday work with prisoners, usually is
being used so called “unwary talk” where personnel speaks about its personal issues, issues
of their colleagues or other prisoners, that prisoners can hear and it is not unusual that
personnel talks about this directly with the prisoners themselves: (DO NOT TALK with
new prisoners without thinking first about what and how much you can say, DO NOT
TALK with prisoners about your life or life of your colleagues, do not complain about the
working conditions, problems inside departments etc. NEVER DO FAVORS to the
prisoners, no matter how insignificant they are, because there is always a danger of further
extortion and then it will be hard to say NO! ACT to all prisoners equally, without
discrimination; DO NOT DISCUSS about safety issues in the presence of others, BE

19®auk dejsuh, Peno Kaxpuh, Parko Kemess, Bosxxana Munakosuh, Mupo Iponanosuh, Amep Codruh,
Pon Mex Kosan, IlpupydHuk 3a 00yKy O [J0JAaTHUM CIOCOOHOCTMMA 3aTBOPCKHX CIIy)KOGHHKa ca
OIIepaTHBHUM IIpOLleaypama, Ipojekat: Y ckiahuBame Ka3HEeHe IMOJUTHKE U Ipakce y bocHu u XeprieroBuHu
ca eBpOIICKUM CTaHaapauma, ctp. 12

"®auk dejsuh, Peno Kaxpuh, Partko Kemmess, Bosxana Munakosuh, Mupo Tpoaganosuh, Amep Codruh,
Pox Mex Kosan, Ilpupyunuk 3a 0o0yKy O IOJaTHHUM CIIOCOOHOCTMMA 3aTBOPCKHX CIyXOeHHKa ca
olepaTHBHUM IIpolleypama, mpojekat: Y ckiahuBarme Ka3HeHe MOJUTHKE U Tpakce y bocHu u XepreroBuHu
ca eBpOIICKUM CTaHaapauma, ctp. 12
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CAREFUL with information and top-secret documents, share them only with those who
are authorized to know them.!*

Avoid bad communication with prisoner! Do not close your eyes in front of a
problem, talk (always wander what are prisoner’s motives, what is behind the talk); If you
are unaware or if you do not know something — seek advice; Be loyal to your colleagues
and your employers; Acknowledge your own prejudices and set them aside. Be always
friendly but avoid friendships. Keep your feelings under control, because they can expose
your weaknesses; Be consistent in communication, do not work by principle “hot-cold”;
Do not do favors, they might be offered with some condition; Do not allow prisoner’s
support and his affection for you to affect on your evaluation. Change your habits — don’t
be predictable, sometimes behave unexpectedly; Be honest, open minded and dedicated to
your work. Do not involve your own emotions; Listen actively even if the things sound
familiar, already seen, to simple, unimportant or boring or if they sound too complicated
to underzstand them. Be professional in working with prisoners and according to your
duties.t’

Each of the human rights can be limited by some of the forms of discrimination,
so it is crucial to point out the concept of discrimination. Discrimination is any unjustified
discrimination or unequal treatment, or omission (exclusion, restriction or preference), in
relation to persons or groups as well as members of their families, or persons close to
them, in an open or covert manner, based on actual or presumed personal property.*”

Discrimination in prison can be committed by anyone, a canteen worker, convicts among
themselves, guards. It can happen anywhere - at work, in a prison school or in a hospital,
in disciplinary proceedings, during the funeral of persons deprived of their liberty, during

M®auk dejsuh, Peno Kaxpuh, Parko Kemess, Bosxana Munakosuh, Mupo Iponanosuh, Amep Codruh,
Pon Mex Kosan, IlpupyduHuk 3a 00yKy O JOJaTHMM CIIOCOOHOCTHMa 3aTBOPCKUX CIIy)KOeHHMKa ca
OIIepaTHBHUM IIpOLleaypama, pojekat: Y ckiahuBame Ka3HEeHe IOJUTHKE U Ipakce y bocHu u XeprieroBuHu
ca eBpOIICKUM cTaHAapauma, crp. 12

2@auk dejsuh, Peno Kaxpuh, Parko Kemmess, Boskana Munakosuh, Mupo Tponanosuh, Amep Codruh,
Pox Mex Kosan, Ilpupyunuk 3a 0o0yKy O IOJaTHHUM CIIOCOOHOCTMMA 3aTBOPCKHX CIyXOeHHKa ca
OTIepaTUBHUM IIpOLIeAypama, ipojekat: Y ckialjuBame Ka3HEeHe MONUTHKE U TTpakce Yy bocHu n XeprieroBuHu
ca eBpOIICKUM CTaHaapauma, ctp. 12

173 Ynan 2. craB 1 3akona o 3a6panu auckpumunauuje (Ci. rmacauk PC, 6p. 22/2009).
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visits. In addition to direct and indirect discrimination, there are other forms defined by
the Law on Prohibition of Discrimination. Violation of the principle of equal rights and
obligations is provided for in Article 8 and it exists if a person or group of persons, due
to his or their personal characteristics, are unjustifiably denied rights and freedoms or
imposed obligations that are not denied or imposed on another in the same or similar
situation. person or group of persons, if the goal or consequence of the undertaken
measures is unjustified, as well as if there is no proportion between the undertaken
measures and the goal achieved by these measures.!™

Example: If a security officer does not release members of Roma ethnicity in
prison for sports activities under the pretext that the sports facilities are full, and at the
same time allows members of other nationalities to enter. This is also discrimination in
the provision of public services and the use of surface facilities. A prohibition on invoking
a liability exists if a person or group of persons is unjustifiably treated worse than others
would be treated or would be treated, solely or mainly because they have sought or intend
to seek protection from discrimination or because they have offered or intend to to offer
evidence of discriminatory treatment. 1> Example: Prison security officer A.M. wants to
report superior S.C. who told her that she was an incompetent woman and that she had a
place to make coffee and sent her colleagues to intervene instead. According to the
knowledge of the superior S.C. to A.M. she plans to report him to the chief, waits for her
and informs her in private that she will work on the application form until further notice,
that hell at work awaits her, if she reports it. It is a very socially dangerous association to
discriminate,'’®

that is, the activities of organizations or groups in prison (fan subculture in prison,
right-wing organizations, etc.) aimed at violating the Constitution, rules of international
law and legally guaranteed freedoms and rights, or inciting national, racial, religious and
other hatred, discord or intolerance . There are also severe forms of discrimination and
they are provided for in Article 13 of the Law on Prohibition of Discrimination, and they
are:17’

1. provoking and encouraging inequality, hatred and intolerance on the basis of
nationality, race or religion, language, political affiliation, gender, gender identity, sexual
orientation and disability; 2. propaganda or discrimination by public authorities and in
proceedings before public authorities; 3. propagation of discrimination through the

174 Ypan 8. 3akona o 3a6panu auckpumuHanyje,( ,,Ci. rmacauk PC", 6p. 22/2009).
175 |bid., Ynau 9.

176 1pid., Yman 10.

7 Ynan 13. 3akona o 3a6panu auckpumuHanyje,( ,,Ci. rmacauk PC", 6p. 22/2009).
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media; 4. slavery, human trafficking, apartheid, genocide, ethnic cleansing and their
propaganda; 5. discrimination of persons on the basis of two or more personal
characteristics (multiple or cross discrimination); 6. discrimination that has been
committed several times (repeated discrimination) or that appears for a longer period of
time (extended discrimination) against the same person or group of persons; 7.
Discrimination that leads to severe consequences for the discriminated person, other
persons or property, and especially if it is a criminal offense in which the predominant or
exclusive motive for execution was hatred, or intolerance towards the injured party based
on his personal characteristics. We will also show examples of other often present types
of discrimination.1’8

Gender discrimination. Illustrative example: The prison guard supervisor does not send
a guard to patrol because he believes that women are not capable of doing so and that
male colleagues must do so. Discrimination based on sexual orientation, example:
Colleagues in prison avoid communicating with a colleague who has publicly declared
himself an LGBT person and leave abusive messages on his locker in the rooms where
they change. In the practice of the Commissioner for the Protection of Equality, there
were examples when a police officer claimed that he had to declare his sexual orientation
because of the support he provides to the LGBT population.t’®

Discrimination against national minorities. Illustrative example: A prison guard tends to
send convicts who are not of his nationality to the police. Discrimination on the grounds
of political or trade union affiliation. Illustrative example: If the head of the prison guard
would change commanders in the workplace, because they belong to a union that is not
on good terms with the police union to which the chief of the guard belongs, while
discrimination against persons with disabilities would mean an example Discrimination
based on health status. Illustrative example: Prison guard A.C. has significantly increased
his body weight due to hormonal disorders, the supervisor of the escort service avoids
sending him to funerals, although by then A.C. always worked on the funeral of persons
deprived of their liberty, with the explanation: "Who will watch you so fat to escort
obsessed convicts". Discrimination based on conviction. In the slang of prison guards,
the term "thieves" is often used for persons deprived of their liberty, which is
unacceptable. Chapter Twenty-Eight Criminal Offenses against the Constitutional Order

178 Hanomena: Heku ofi NpUKa3aHUX BUJIOBA AMCKPUMHHALMjE MPEY3eTH Cy M3 Ipakce IloBepeHHKa 3a
3aMTHPY PABHONPABHOCTH, JOK CY HEKH PE3yJITaT MMArvHAIMje U MPEACTaB/beHU CY HCKIBYUHBO Ca [IHJbEM
MpYKa3a U WIIyCTpalyje mpuMepa JUCKPIMHHALIH]E.

179 13 npaxce TloBepenuka 3a 3alITHPY PaBHOIIPABHOCTH, IIPEy3€TO ca: http://ravnopravnost.gov.rs/.
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and Security of the Republic of Serbia, Article 317 provides for the criminal offense of
inciting national, racial and religious hatred and intolerance. (1) Whoever incites or
incites national, racial or religious hatred, or intolerance among the peoples or ethnic
communities living in Serbia, shall be punished by imprisonment for a term between six
months and five years. (2) If the act referred to in paragraph 1 of this Article is committed
by coercion, abuse, endangering security, exposing national, ethnic or religious symbols,
damaging other people's property, desecrating monuments, memorials or graves, the
perpetrator shall be punished by imprisonment for one to eight years. (3) When the work
referred to in Art. 1 and 2 of this Article by abusing their position or authority or if as a
result of these acts there was disorder, violence or other severe consequences for the
common life of peoples, national minorities or ethnic groups living in Serbia, they shall
be punished for the act referred to in paragraph 1. imprisonment from one to eight years,
and for the act referred to in paragraph 2, imprisonment from two to ten years, &

Article 42 of the Law on Safety and Health at Work envisages the protection of
employees on the basis of personal characteristics, health status: (1) Personal data
collected in connection with medical examinations of an employee are confidential in
nature and are under the supervision of the occupational medicine service, which
performs those examinations. (2) Data on occupational injuries, occupational diseases
and work-related illnesses shall be submitted to health and pension and disability
insurance organizations in accordance with the law. (3) The data referred to in paragraph
2 of this Article may be submitted to other persons, only with the written consent of the
employee. (4) The report on the medical examination of the employee shall be submitted
to the employer in a manner that does not violate the principle of confidentiality of
personal data. (5) It is not allowed to use data collected on the basis of medical
examinations of employees for the purpose of discrimination of employees.*®

Examples from the case law of the European Court of Human Rights are: In the
case of Keenan c. United Kingdom, the court established the principle of proportionality
according to which measures that interfere with the right to respect for private life,
personal autonomy and physical integrity, must be necessary to achieve the legitimate
aim of protecting the life of a person deprived of liberty and must be adapted to the
specific circumstances of the case. Blanket measures that include e.g. the removal of
clothing for large groups of prisoners may contribute to a disproportionate violation of
the right to respect for privacy under Article 8 of the European Convention, which cannot

1801hid., Ynan 317.
181 Yyiam 42. 3akoHa o 6e36e1HOCTH U 37paBiby Ha pagy
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be justified as necessary measures to protect an individual prisoner from the risk of
suicide or self-harm. &2

In the case of Edwards v. The United Kingdom has found that the state failed to
properly assess the danger of a detainee suffering from schizophrenia, who had
previously attacked a person with whom he shared a cell, with a history of violent
behavior. The person with whom he shared the cell was beaten to death, and the omission
in this case also concerned an unrepaired emergency call button, even if the condition of
the malfunction had been determined earlier. Thus, in this case, the violation of the right
to life is intertwined with inadequate assessment and inadequate health care of detainees,
which thus poses an immediate danger to other detainees, and the state's failure to protect
a person deprived of liberty from another person's attack. &3

Regarding the hygienic conditions in prisons, the court in its practice generally
found a violation of Article 3 if the cells were not supplied with daylight, then if heating
and ventilation were poor, or if persons deprived of their liberty were occasionally left
without water or electricity. the necessary conditions regarding the prisoners' bedding and
clothing were met or the diet was inadequate. With regard to overcrowding in the cells
where detainees or prisoners are housed, the court refers to the CPT standard, according
to whi%h each person deprived of liberty in a cell should have approximately 7 m2 of
space. 18

In the case of Campbell v. United Kingdom, the applicant who was in custody
complained about the opening of letters addressed to a lawyer, which was resorted to by
the prison administration, which raised the question of the right to respect for the
prisoner's correspondence and communication with his legal representative. The Court
found a violation of Article 8 of the Convention in the present case. In a whole series of
later verdicts, the court adhered to this basic position. One of these is the judgment in the
case against Serbia in the Stojanovi¢ case41, in which the Court referred in paragraph 72,
inter alia, to the precedent in the Campbell case.!8

182 Munuua Cranojesuh, IpaBa nmua nuuenux cino6oae-mactep paj, [lpasau Qpakynarer, YHUBEP3UTET y

Humy, Hum, 2016, ctp. 17

183 Munuua Cranojesuh, Ipapa nuua numeHux ciaoboae-mactep pafl, IlpaBuu hakynreT, YHUBEP3UTET y
Humy, Humr, 2016, ctp 17

184 Munuua Cranojesuh, INpasa nuna numeHnx ciaobojae-mactep pan, [Ipasau (axynrer, YHUBEP3UTET Y
Humy, Humr, 2016, ctp 22

185 Mununa Cranojesuh, INpasa nuna numeHnx ciao6oae-mactep pan, I[IpaBuu daxynteT, YHUBEP3UTET Yy
Humy, Hum, 2016, cctp. 28
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Thus, in its case-law, the court found a violation of Article 9 if the penitentiary
institution did not provide food in accordance with the applicant's religious
understanding.18®

2.6. Protection of gender equality in the system of execution of criminal sanctions

Author: Dejan Novakovic, PhD - manager of the Pozarevac-Zabela Penitentiary, project
coordinator

Gender equality expresses the need of society to fully use all its human
resources and capacities in order to develop economically, socially, culturally,
politically. Gender equality implies equal representation, power and participation of
both sexes in all spheres of public and private life and contributes to the establishment
of gender balance and the building of harmonious relations for the benefit of all.’®” In
order to understand gender equality, it is necessary to point out the difference between
gender and gender: The term gender is used to denote the biological level of
differences between men and women. These biological differences between women
and men exist at all times and in all areas, regardless of living conditions, social status,
ethnic or racial origin, and they are largely immutable. The term gender is used to
denote divisions and differences between women and men that are of a social nature.*8®

Gender as a social category refers to the differences that exist between men and
women, and which are socially conditioned. It, in fact, represents the psychological and
social level of these differences and divisions. This term shows how a society sees the
role of a woman and a man, ie. what behavior he expects from women and what from
men. These expectations relate first to how women and men should look, how they
should dress, what toys to play with, which schools to enroll in, and then what jobs they
should and should not do. Differences in the understanding of the social roles of women
and men can be seen in different contexts - social, political, educational, economic.®

Therefore, gender implies a set of roles, obligations and expectations that a certain
society assigns and imposes on persons with regard to their gender. They can change over

186 Munuua Cranojesuh, Ipapa nuua numeHux ciaoboae-mactep paf, IlpaBuu hakynreT, YHUBEP3UTET y
Humy, Hum, 2016, ctp. 30

187 yodi¢ kroz prava zena u Srbiji, m3sop: http://www.gendernet.rs. 10.05.2016.

188 3, Bpososuh, Pogna ananusa — moryhHoCcTH npuMeHe y cekTopy 6e36eaHocTH, POJIHO 0CeTIbHBH je3HK Y

cektopy 6e36eqHocTH, beorpancku neHTap 3a 6e30eTHOCTHY OIUTHKY, 2012, cTp. 3.
189 |bid.
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time and vary from society to society. Gender implies the biological characteristics of
women and men, which are universal, visible and obvious and, for the most part,
immutable. Gender equality means that women and men have equal opportunities, rights
and obligations in their social, professional and family environment.%

When we talk about gender equality in the system of execution of criminal
sanctions, ie the uniformed part of security officers, most of the world's systems of
execution of criminal sanctions still represent paramilitary, strictly hierarchical
organizations, which, in addition to many reforms, often have pronounced problems in
human resources and interpersonal relations. The specific subculture has not yet
completely freed itself from deeply sexist attitudes about women. This subculture forms
and shapes the different attitudes of employees and is formed practically from the student
days, then entering the uniformed composition and after that retirement, it is radical and
deeply resistant to changes. It is documented and generally known that there are still
prejudices about calling a prison guard as exclusively male. That is, there are stereotypes
about the traditional role of women, which are an obstacle that women often encounter
in their work (police) and wider environment.®* The most common arguments that can
still be heard today by opponents of even greater integration of women into the security
system are that: Women have physical limitations, that no colleague would want them
next to them in an intervention in a bar fight, that they are not able to work with serious
criminals , view "women as a risk" of working in the police. For religious and cultural
reasons, some men will not allow women to protect them. It is difficult to keep women,
they get married, get pregnant, have children and are not interested in working in
uniform.192

Gender-based stereotypes about women are also present. In accordance with
gender stereotypes, men and women differ in numerous psychological characteristics.
Men are thus considered to make decisions much easier, to be more independent and self-
confident, to have a more developed competitive spirit and leadership abilities than
women. Women, on the other hand, are considered to be helpful, kind, and emotionally
more expressive than men. Such perceptions can have different effects on the experiences

190 Zene i muskarci u Republici Srbiji, Republicki zavod za statistiku, Beograd, 2014, str. 5.

11 1. Zverzhanovski, B. Balon, Smernice za rodno osetljivu policijsku praksu : sa posebnim osvrtom na
privlacenje, selekciju i profesionalni razvoj zena u policiji, Mreza Zena policajaca Jugoistocne Evrope,
UNDP Program Ujedinjenih nacija za razvoj, SEESAC - South Eastern and Eastern Europe Clearinghouse
for the Control of Small Arms and Light Weapons, Stojkov §tamparija, Beograd - Novi Sad 2012, str. 7.
192 C. Niland The impact of police culture on women and their perfomance in policing, Paper presented at
the Australian Institute of Criminology Conference First Australasian Women Police Conference Sydney,
29, 30 & 31 July 1996, pg. 4.
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of women in uniform. One of the possible consequences is that superiors and colleagues
evaluate the performance of women worse than men.1%

Issues of importance for gender equality are addressed by the Law on Gender
Equality and the Law on Prohibition of Discrimination. The Law on Prohibition of
Discrimination, in Article 20, paragraph 2, explicitly lists prohibited actions that
constitute discrimination on the grounds of sex: Denial of rights or public or covert
recognition of benefits in relation to sex or due to gender reassignment is prohibited.
Physical and other violence, exploitation, hatred, disparagement, blackmail and gender-
based harassment, as well as public advocacy, support and treatment of prejudices,
customs and other social patterns of behavior based on the idea of subordination or
superiority, are prohibited. gender stereotypical roles.%

Article 14 of the Law on Gender Equality emphasizes equal access to jobs and
positions. 1% When it comes to deployment and promotion, Article 16 of the Law on
Gender Equality states that: "gender cannot be an obstacle to promotion at work."%

Analysis of the presence of underrepresented groups, especially women, among
the various ranks in the prison guard, shows that women are still more represented in
lower-ranking positions. Accordingly, it is necessary to implement measures to increase
promotion in the service: * Objective and non-discriminatory promotion criteria, which
include rewards for problem solving. « Minimize evaluation criteria that are biased in
favor of a particular group. * Clear, transparent and objective standards of job evaluation
and performance appraisal as well as appointments based on revised job descriptions and
required skills instead of outdated understandings. ¢ Use independent audit committees
and examiners outside the organization to minimize biases within the organization or
advancement through family / friendships. ¢ Provide equal access to on-the-job training
in order to advance in your career. * Ensure that individuals from underrepresented groups
have equal access to positions that are considered valuable for career advancement. °
Ensure that promotion committees, when considering promotions, do not view positions
normally held by women as less significant or penalize those who work part-time or
flexible working hours. ¢ Carefully monitor the performance appraisal of female
employees who have previously complained of sexual harassment. « Encourage high-
ranking civil servants to talk to members of the civil servants' association about the

193 Vpek keHa HMKaJ KOJETMHHMIA — KBAJIMTATUBHA CTY/Mja NpENpeKa ca KOjuMa Ce CyouaBajy KeHe
3anociere y noauiuju U Bojci Cpouje, beorpancku rienrap 3a 6e30e1HOCTHY moauTuKy, 2012, ctp. 46
194 3akon 0 3a6panu gucKkpuMuHaLHje y wiany 20. cTas 2,

1% 3akon 0 pasnonpasnocTH no0Ba (,,Ci. rmacauk PC", 6p. 104/2009).

1% 3akon o pasnonpasnocTH nMo0Ba (,,Ci. rmacauk PC", 6p. 104/2009).
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importance of applying for promotion. « Compare how supervisors rate women compared
to male officers and conduct an investigation if women consistently receive lower grades.
Conduct an independent survey among women who are eligible for promotion to gain
insight into why women are applying or not applying for promotion.

The use of gender-sensitive language is one of the first steps in achieving gender
equality. Gender-sensitive language actually implies the linguistic visibility of women,
while the generic use of the masculine grammatical gender or the assumption that such use
Is automatically "gender neutral” violates gender equality if it is not accompanied by an
appropriate explanation.®

One of the important steps is the use of gender-sensitive language. Language is
"the basic means of communication between people", it is a key element in "establishing
and maintaining interpersonal relations™ and transmitting "attitudes, values, ideologies and
cultural models of a speech community”. It is necessary to use gender-differentiated
language everywhere and always, both in internal and external communication, ie. use
consistently feminine grammatical gender for women. It is necessary to completely
eliminate the term "miss" from oral, written and telephone communication, official letters,
in all public and non-public situations of professional communication. The term "miss"
should be avoided because it implies that the marital status of a woman is a necessary piece
of information in official communication, which is incorrect and completely irrelevant. It
is also important to know that women should not be titled in a way that identifies their
marital status or relationship with men. It is necessary to standardize the signatures of
employees (instead of an advisor, an advisor should write for an employed woman, etc.),
business cards, signatures on official letters, inscriptions on offices, etc. When writing
official letters, if the gender of the person to whom the letter is addressed is unknown, a
generic masculine gender (eg respected) should not be used, but we must state ‘respected
/ respected’. Terms that denote the names of positions, professions, occupations, titles,
titles, jobs of women, are listed, as a rule, always in the female grammatical gender.!%®

Examples: President, Prime Minister, Minister, Director, Cleaner, Psychologist-
Psychologist, Lawyer-Lawyer, Expert-Expert and so on.2%

In the event that certain newly coined feminine terms of titles, ranks and
professions, for which the Serbian language did not have special forms until recently (pilot,

17 T. Denham. ,,Reforma policije i rodna pitanja”. Set prirucnika o rodnim pitanjima i reformi sektora
bezbjednosti. Ur. M. Bastick i K. Valasek. Zeneva: DCAF, OEBS/ODIHR, UN-INSTRAW, 2008. str. 14.
198 C. honuh, TIpupydHuK O POJHOj PaBHONPABHOCTU M POJHO 3aCHOBAHOM HACHJbY 3a JpiKaBHE
ciyx0eHrke u ciyxoenute, [Ipojekat bop6a mpoTHB ceKCyaIHOT W POJHO 3aCHOBAHOT HACcHJba, YIIpaBa 3a
pOJIHY paBHOMpPaBHOCT, MUHUCTApCTBO paja U conujamHe monutuke, beorpan, 2012, ctp. 20.

19 Mzpop: www.ombudsman.rodnaravnopravnost.rs

200 C, Rommwh, op. cit., ctp. 20.
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soldier, etc.), seem "rude" or as if inconsistent with the language norm, we should keep in
mind that everything in the language is a matter of convention and habit, and that, for
example, the teacher was a "rude" and "ugly" word just over a century ago.?%! In Articles
23-29. Ordinances on titles in the Administration for Execution of Criminal Sanctions
define ranks and titles in the security service.?°2 The following ranks / titles have been
determined for lower-level officers: - commander, commander, senior commander, senior
commander. The following ranks / titles have been determined for mid-level officials: -
junior supervisor, junior supervisor, supervisor, supervisor. The following ranks are
assigned to high-level officers: - junior commander, junior commander, commander-
commander, senior commander, senior commander.2%®

It is absolutely legitimate from the aspect of the use of gender-sensitive language
to use terms and sign in official correspondence equally in both genders, according to the
defined title. Although we have witnessed efforts to improve the position of women over
the years, they are still in a subordinate position in most areas of life and work. Although
they make up more than half of the world's population, only 40% of women are
employed.?** Various interpersonal relationships occur in the work environment, and it is
not uncommon for women as well as men to be victims of sexual harassment, but much
more often.?® Sexual harassment is a problem that prevails in work environments,
practically all over the world. Unfortunately, prison services are no exception. The
prevalence of sexual harassment is 30% higher when it comes to women working in
traditional male occupations.?%®

It is important to look at the types of sexual harassment of women in the military,
as they most often occur in the police and prison guards in a similar or modified way: The
first type of sexual harassment is a "service for service" salaries are based on the reaction

201 A. Kysmanosuh Jopanosuh, PosHO oceT/bHBH je3uK y cexTopy Oe36emHocTu, beorpajgcku nesrap 3a
6e30enHOCTHY ONUTHKY, 2013, cTp. 8.

202 Ypenba o 3BamuMa y YIIpaBu 3a U3BPIIECHE KpMBUUHUX caHkiuja"Ciyx6enu rnacuuk PC", 6poj 119 ox
31. okTobpa 2014.

203 Ypenba o 3BamUMa y YIIpaBH 3a U3BpILEr-¢ KpUBUUHKX cankiuja"CiryxkOenn rnacauk PC", 6poj 119 ox
31. oktobpa 2014.

204 GenderEquality in the World of Work, ILOElectronicNewsletter, International LabourOrganisation,
Geneva, No. 4. pg. 25. Jan. - March 2003, (www. ilo.org/public/ english/bureau/gender).

205 Jb. Kontuh, C. Munamusosuh, XK. Jlasuh, ColMOeKOHOMCKH KOHTEKCT IpaBa Ha JOCTOjaHCTBEH paj y
PenyOmuitn CpOuju, TpaH3uipja ¥ €KOHOMCKH KPUMHHAJI . TEMAaTCKH 300pHUK pamoBa. 2, beorpan:
KpuMuHanucTuiko-nonunujcka akaaemuja, 2014,

206 £, Lafontaine, L. TredeauThe frequency, sources, and correlates of sexual harassment among women in
traditional male occupations. Sex Roles, 1986, 15(7/8), pg. 433-442.
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of employees to sexual imposition.?%” The second type involves creating a hostile work
atmosphere, in which members of the military are targeted by male colleagues by
inappropriately touching, insulting or pressuring them in terms of sexual activity. Any
person in a command position who applies or approves explicit or implicit sexual conduct,
aimed at influencing the career, salary or work of members of the military, is considered
to be involved in sexual harassment.?%®

According to British police estimates, 38% of Australian and British female police
officers and 57% of female police officers in the United States are sometimes or often
exposed to various forms of sexual harassment.? In terms of our Labor Law, harassment
is any unwanted behavior caused by any of the grounds for discrimination that aims at or
violates the dignity of the job seeker as well as the employee, which causes fear or creates
a hostile, degrading or offensive environment.?'® While sexual harassment is any verbal,
non-verbal or physical behavior that aims at or violates the dignity of the job seeker, as
well as the employee, in the sphere of full life, which causes fear or creates a hostile,
degrading or offensive environment.?!!

According to Mareti¢, sexual harassment is any undesirable, mainly bodily
behavior of sexual characteristics that embarrasses, humiliates and intimidates a person on
the basis of sexuality or gender. It can be verbal, such as vulgar jokes and insults, obscene
phone calls, casual comments and / or sexual suggestions, suggestive and offensive signs,
or humiliation in a gender-specific way. Sexual harassment can also be expressed through
physical movement and / or exposing the victim to pornographic material, and this is non-
verbal sexual harassment. 212

Barriers to reporting sexual harassment, especially in the police, cannot be
separated and must be seen in the context of all employees.?*®

Often only sexual harassment is very covert and presented through everyday and
situations in which there are no witnesses. In this regard, we provide a list of behaviors
that are considered sexual harassment: rape or attempted rape, undesirable pressure to
provide sexual services, unwanted touching, leaning, cornering or pinching, unwanted

207 Ypek jXeHa HUKaJl KOJETMHHMIA — KBAIMTATHUBHA CTyIMja TpENpeka ca KOjuMa Ce CyouaBajy JKEeHe

3arocnere y nonunuju U Bojcim Cpouje, beorpancku nenrtap 3a 6e30egH0oCTHY IOIUTUKY, 2012, cTp. 49.
208 Y pek jxeHa HUMKAJ KOJNErHHuIa, Op. Cit., cTp. 49.

209 M., Circelli, Sexual harassment in the Queensland Police Service - A report on the outcomes of the NPRU
1998 'Experiences in the workplace' survey - Pilot study, National Police Research Unit, Adelaide 1998,

210 3akon o pany, un. 21. cT. 2.

211 3akon o pady i 21. ur. 3

212 A Maretic, Seksualno uznemiravanje i zlostavljanje — od vica do silovanja Centar za Zenske studije,
Zagreb 2001, str. 6.

213 B.S. Dansky, D.G. Kilpatrick, (1997). Effects of sexual harassment. In W. OZDonohue (Ed.). Sexual
harassment: Theory, research, and treatment. Boston: Allyn and Bacon.
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sexual looks or gestures, unwanted letters, phone calls or sending material sexual nature,
undesirable pressure to make an appointment, undesirable sexual teasing, jokes, remarks
or questions, beating an adult using the words girl, piece, doll, soul, etc., whistling, cat
calls, sexual comments, transition from business to sexual topics , sex stories, questioning
about sexual fantasies, preferences or sexual history, personal questions about social or
sexual life, sexual comments about clothing, build or appearance, imitating a kiss, lying or
spreading rumors about someone's sex life, neck massage, touching someone's clothes ,
hair or body, giving personal gifts, frequent stay around a person, hugging, Kissing staring,
patting or caressing, touching or rubbing on another person in a sexual sense, standing in
someone's immediate vicinity, measuring a person from head to toe ("lift" look), staring at
a person, sexually suggestive signals, facial expressions, winking, sending a kiss or licking
the lips, standing in the way of a person, following a person and showing sexually
suggestive material. 214

The term mobbing comes from the English language and originated from the word
mob (mob, saint, scum), ie. mobbish (rude, vulgar, vulgar). This is how the word mobbing
came into being, which means to intimidate in an ological way, to violate or destroy
personal dignity, to mentally endanger or beat or exclude from the social environment.?%°

In the article "Manipulations of modern communications for the purpose of
mobbing," the authors define mobbing as violence in the workplace, which begins in the
domain of communication, and the consequences it leaves are of a psychological nature.
Therefore, it is often explained in the literature as psychological harassment, psychological
abuse or terror. It is a "specific form of behavior and pathological (hostile and unethical)
communication in the workplace”, an attack on one's reputation and honor; with the aim
of humiliating, eliminating or abusing another person. Today, it is "a complex, widespread
and growing phenomenon, which has disastrous consequences for the workforce, the
psychophysical health of the individual, the social environment of the individual and the
entire community."2%6

In relation to the social aspect, the characteristic victims of mobbing are young,
newly employed and ambitious workers, older workers before retirement, the physically
disabled, "honest people" (those who point out failures in work), people seeking more

214 A Jlynosuh, CekcyalnHo y3HEMHpaBame Ha PajJHOM MECTy, M3BOp: http://www.socioloskaluca.ac.me
10.11.2015.

215 B. A. Jly6apna, Mo6uur/Bynuar Ha pafy. bunten cyncke mpaxce Bpxossor cyma Cpbuje, 2/2008.
Bbeorpan, 2008. ctp. 1.

216 P, Aypuuh, B. [Tpe6upauesuh, H. Bacuh, ManunynanujaMa caBpeMeHMM KOMYHHKallMjaMa Yy CBPXY
mob6unra, FBIM Transactions Vol.1 No.1 pp. 74 -84.

91
Co-founded by the Kazneno popravni Penitenciarul Centrul pentru . Z Zdruzhenie
Er:’;"“’“ Programme zavod Pozarevac Timisoara Promovarea Invatarii g CPiPyj na gragjani
of the European Union Zabela % Permanente 27 s IURIDICA PRIMA

€1 PREDR,
SY %)

d

oy

=
— and responding to discrimination in prisons -$_A— .
Project number: No. 2019-1-RS01-KA204-000814 ‘%.nm"“'

i

51\.1

\
{

/’

4&'@


http://www.socioloskaluca.ac.me/

PRE
SRR
S )

a training project for prison staff for identifying N o & :

=
— and responding to discrimination in prisons -$_A— .
Project number: No. 2019-1-RS01-KA204-000814 ‘%.nnv‘#

independence or salary increases and eccentrics.?’ Mober projects his inadequacy on
others to avoid confronting her, to reduce the fear of knowing "who | am", to divert
attention from his inadequacy, incompetence to allegedly irresponsible, incompetent and
aggressive employees, all in order to keep their positions of power. 18

It is difficult to understand the difference between discrimination and mobbing
without knowing phenomenology. In fact, discrimination is a distinction and violation of
rights based on gender, race, religion, etc., while mobbing is psychological abuse and
intimidation in the work environment, and the reason why someone abuses you does not
have to contain a personal trait. Aleksandra Petrovi¢ states that it is generally accepted that
the motivation of the perpetrator is the basic criterion for distinguishing between
discrimination at work and harassment at work, and that in order to draw the line, it is
essential to define and separate as clearly and precisely as possible the motives of
discrimination. found at the root of harassment at work.?'°

Discrimination at work can be considered in the sense of the Law on Prohibition of
Discrimination, when an unjustified difference or unequal treatment is made towards an
employee, ie omission (exclusion, restriction or giving priority) in relation to persons or
groups and their family members, or persons close to them, in an overt or covert manner,
based on race, color, ancestry, citizenship, nationality or ethnic origin, language, religious
or political beliefs, gender, gender identity, sexual orientation, property status, birth,
genetic characteristics, health status, disability, marital and family status, conviction, age,
appearance, membership in political, trade union and other organizations and other real or
assumed personal characteristics. " Abuse, on the other hand, is any repeated or passive
behavior towards an employee or group of employees by an employer that aims at or
constitutes a violation of the dignity, reputation, personal and professional integrity, health,
position of the employee and that causes fear or creates hostility. , degrading or abusive
environment, worsens working conditions or leads to the isolation of the employee or leads
him to terminate his employment on his own initiative or terminate the employment
contract or other contract. Abuse, in the sense of this law, is also incitement or incitement
of others to abusive behavior. The perpetrator of abuse is considered to be an employer
with the status of a natural person or a responsible person with an employer with the status
of a legal entity, an employee or a group of employees with an employer who commits
abuse.?® In essence, it is about surviving mobsters due to personal problems, complexes

217 M.K. trandmark, L.R. Hallberg, The origin of workplace bullying: experiences from the perspective of
bully victims in the public service sector. Journal of Nursing Management, 2007, 15, 332-341.

218 Mspop: http://www.dps.org.rs/pocetna/448-mobing-i-liderstvo 04.05.2016.

219 A. K. Petrovi¢, Problem razlikovanja diskriminacije i zlostavljanja na radu u pravnoj teoriji i praksi
Republike Srbije, Pravni vjesnik, god. 30, br. 2, 2014, str. 76-88.

220 (Clan 6. Zakona o spre¢avanju zlostavljanja na radu ("Sl. glasnik RS", br. 36/2010)
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and one's own insecurity. Therefore, anyone can be a victim of mobbing, regardless of
gender, age, religion, education, appearance or financial status.??

But in harassment at work, it is crucial that the basis of employee harassment is not
based on race, color, ancestry, citizenship, nationality or ethnic origin, language, gender,
etc., but simply on the psychological need to harass and abuse someone. The act of
harassment at work consists of a large number of different (active and passive) illicit
behaviors, which depending on the effect they have on the addressee of harassment, can
be divided into the following 5 categories: 1) attacks on communication, 2) attacks on
social contacts, 3) attacks on the victim's reputation, 4) attacks on professional work and
5) attacks on physical health.??2

On the other hand, the act of discrimination at work is made up of a large number
of various forms of verbal, non-verbal or physical behavior, which is accompanied by
denial of a right and putting the addressee of discrimination at work in a worse position. It
has already been said that action, in itself, cannot be a reliable criterion for distinguishing
between discrimination at work and harassment at work.?? In order to be discriminated
against at work, there must be a causal link and a motive for harassment based on personal
characteristics between the misconduct and the violation of the employee's rights. Typical
cases in the Report of the Protector of Citizens from 2015:

A citizen in prison on the basis of a court decision imposing a suspended sentence: In the procedure
of controlling the legality and regularity of the work of the District Prison in Prokuplje, the
Protector of Citizens determined that the prison received a citizen who was not sentenced to prison,
but suspended sentence, and that on the basis of such a court decision the citizen was deprived of
liberty for 21 days. The Protector of Citizens sent a recommendation to the Administration for
Execution of Criminal Sanctions to take all measures within its competence in order to determine
the responsibility of officials of the Prokuplje District Prison for omissions in work that resulted in
unjustified deprivation of liberty of the complainant. Recommendations were also sent to the
Ministry of Justice to inform the complainant about the manner of exercising the right to
compensation for unjustified deprivation of liberty, as well as to inform the State Attorney's Office
after the payment of compensation in order to take the necessary actions to intentionally cause
damage. or, through gross negligence, collect the amount of damages paid. Although the Protector
of Citizens reminded the Director of the Administration that disciplinary responsibility, in addition
to a civil servant who directly undertook an action or omission that constitutes illegal or improper
work in the Administration, may be borne by the civil servant who was obliged to supervise the
work of institutes and services. composition, in the disciplinary procedure only the responsibility

221 p, Aypuuh, B. ITpe6upauesuh, H. Bacuh, op. cit., ctp. 74 —84.
22 A, K. Petrovié, op. cit., str, 76-88.
223 | bid.
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of a civil servant with a secondary education of the General Affairs Service of the Prokuplje District
Prison.?

The convict's right to privacy was violated and effective protection from abuse was denied: Acting
on the convict's complaint that a member of the Security Service of the Penitentiary in Sremska
Mitrovica inflicted bodily injury by hitting him in the nose with a fist, the Protector of Citizens
found that there were shortcomings in the work of that institution in the treatment of the convict.
The shortcomings are reflected in the fact that a member of the Security Service attended the
medical examination, although it was not requested by the doctor who examined the convict, and
that the doctor did not report to the director that there were signs or indications that the convict was
treated violently. The established omissions in the work of the Institute led to the fact that the origin
of the convict's injury was not determined, nor was the person who inflicted the injury identified.
The Directorate for Execution of Criminal Sanctions and the Penitentiary-Correctional Institution
in Sremska Mitrovica accepted the recommendations for eliminating the shortcomings in the future
work of doctors in the institution and members of the security service. The Protector of Citizens
pointed out that performing a medical examination in accordance with the rules of the profession
and the provisions of positive regulations is an important prerequisite for effective fight against
impunity for any form of abuse, but also a significant segment in preventing violence against
persons deprived of liberty. inter-convict violence or illicit conduct by officials.??®

Typical cases in the Report of the Protector of Citizens from 2014:

The convict was not provided with orthopedic aids: The Protector of Citizens received a complaint
from the convict indicating that he was not provided with knee prostheses for both legs in a timely
manner. Before submitting the complaint to the Protector of Citizens, the complainant addressed
the Penitentiary-Correctional Institution in Sremska Mitrovica, where he was serving his sentence,
with a request to provide him with prostheses which, according to the doctor's report from
December 2012, should be replaced. The Institute did not provide the above with the explanation
that it did not have the necessary funds. In December 2014, the Protector of Citizens sent a
recommendation to the Office to provide the complainant with the necessary prostheses without
further delay, bearing in mind that the Office had previously informed the Protector of Citizens
that the procurement of orthopedic aids would be provided for in the 2015 financial plan.?2

Typical cases in the Report of the Protector of Citizens from 2013:

Example: Child in prison with mother: The Protector of Citizens was approached by a complainant who became a mother
while serving her prison sentence. The complainant states that the program of treatment of her as a convict limits the
child's right to unhindered and quality maintenance of personal relations with the father and close relatives, because the
decision of the chief to allow the child's father to visit only once a month. The Protector of Citizens recommended that
the Institute for the Execution of Criminal Sanctions, in cooperation with the guardianship authority, take appropriate
measures to provide the child with conditions for unhindered and quality personal relations with the father and relatives,

224 |bid., cTp. 133.
225 PeqjoBaH roAMIIBY M3BEINTA] 3amTuTHHKA rpal)ana 3a 2015. roquny, Beorpan, 15. mapr 2016., ctp. 134
226pe ioBaH TOAMIILU U3BELITA] 3aITHTHUKA Tpahana 3a 2014. roguny, Beorpazn, 15. mapt 2015., ctp. 100.
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in accordance with his best interests and not in accordance with the program. treatment of the convict, the mother of the
child. The Bureau for the Execution of Criminal Sanctions acted on the recommendation. 22

The detainee is allowed to stay with his / her spouse in a special room of the institution, without
the presence of staff or other convicts:?® Several detainees sent complaints to the Protector of
Citizens, pointing out that their right to marriage and family were endangered due to the length of
the court proceedings and the long-term detention measure. The Protector of Citizens, within the
limits of his competencies, using the authority to provide good services and mediation, acts
preventively, in order to improve the work of administrative bodies and improve the protection of
human rights and freedoms, through cooperative dialogue with representatives of the Belgrade
District Prison and the Criminal Sanctions Administration. contributed to the establishment of
special rooms in the District Prison in Belgrade for the visit of a spouse, children and other close
persons. After creating the conditions for a visit in a special room of the institution, in mid-2013,
in mid-2013, for the first time, a detainee was granted a marital visit in a special room of the
institution, without the presence of staff or other convicts. That citizen has been in custody for
more than five years! 22°

Typical cases in the Report of the Protector of Citizens from 2012:

Deployment of detainees: In 2012, the Protector of Citizens recommended that detainees who had not been previously
convicted not be placed in the same dormitory as detainees who had been previously convicted, and that attention be
paid to their distribution depending on the type of crime committed against them burden.?3° Example: IlI-treatment of a
convict: The established bodily injuries of the convict inflicted by members of the security service, which were not
recorded in the official records, nor were reported to the director of the institution, constitute illegal and improper
conduct, ie an act of torture. The Protector of Citizens recommended to the Bureau for Execution of Criminal Sanctions
to determine the responsibility of the officials of the Bureau for violence against the complainant, for failing to record
the inflicted bodily injuries and failing to inform the manager of the Bureau, as well as for the complainant not being
examined by a doctor. 23

Binding of anxious / violent patients: The Protector of Citizens recommended that binding only be done if aggression
control could not be established in any other medically justified way, that it must be a last resort, after less restrictive
measures proved unsuccessful, that determined exclusively by the doctor, to be performed in the prescribed manner by

appropriate means of binding that prevents injury, to last as short as possible and to be stopped as soon as other means
and methods stop the patient's anxiety, that the healthcare worker is in direct contact with the bound patient. the bound
patient is not available to other patients. In addition, it is necessary to keep proper records of all activities during the
binding and the reasons for their undertaking.?*?

Typical cases in the Report of the Protector of Citizens from 2011:

227 |bid., ctp. 39.

228 TIpeamer 6p. 12-1847/13.

229 PenjoBaH roJMIIBY M3BEINTAj 3amTuTHKA rpalana 3a 2013. roquny, Beorpan, mapt 2014, ctp. 79
230 |bid., crp. 38.

231 PefjoBaH roJMIIKY M3BEINTAj 3auTUTHHKA rpahana 3a 2012. roquny, beorpan, mapt 2013., cp. 38
232 |bid., ctp. 40.
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Physical and mental abuse of detainees: Example: After the visit described above, a convict
addressed the Protector of Citizens with a complaint stating that he was exposed to illegal actions
by officials in Pavilion VII of the Pozarevac-Zabela Penitentiary. On December 27, 2011, the
Protector of Citizens visited the complainant, during which he determined that he suffered a
number of bodily injuries on December 24, 2011, and that the type and manner of injuries
undoubtedly point to the conclusion that a rubber baton was used during the bodily injuries. and
that bodily injuries were inflicted by members of the security service. In the opinion of the Protector
of Citizens, this is an act of torture, which led to a violation of the mental and physical integrity of
the complainant, and the circumstance that bodily injuries were not recorded in official records,
nor that the director of the institution was notified, is illegal and improper. In addition, the fact that
the complainant was not taken to a doctor for examination after the injury, his right to health care
was entrusted. The Protector of Citizens sent a recommendation to the Penitentiary-Correctional
Institution Pozarevac - Zabela, to take all available measures in order to determine the
responsibility of the officials of the institution for violence against the complainant, for failing to
record bodily injuries and failing to inform the manager of the institution. taken to a doctor for an
examination 233234

Examples from the practice of the Commissioner for the Protection of Equality:

Case 1. The complaint of M. M. of B. against the Belgrade District Prison, for discrimination based
on the status of a detainee. Opinion®*was brought in the proceedings regarding the complaint of
M. M. from B. against the Belgrade District Prison, for discrimination based on the status of a
detainee. The complainant, who is being held in a special detention unit of the Belgrade District
Prison, considers that he has been discriminated against as a detainee, because greater rights are
granted to convicts, although the law does not prescribe unequal treatment. In his complaint, he
stated the rights that were denied to him as a detainee, while convicted persons are granted these
rights. Z. Mr. G, the warden of the District Prison in Belgrade, stated in his statement on the
complaint that apart from the legally prescribed restrictions, there is no unequal treatment of
detainees in relation to convicted persons, as well as that the complaints about discrimination are
unfounded. During the procedure, it was determined that the District Prison in Belgrade does not
have the authority to decide on exercising the right to work, the right of detainees to stay once
every three months with a partner, children or other close person in special premises, contact with
persons outside the institution, health care, schooling and religious rites, because the decision to
exercise these rights, at the request of the detainee, is made by the body conducting the procedure.
Also, regarding complaints about the quality of food in the institution, health care, hygiene in the
premises where detainees stay and the equipment of the prison library, no evidence was submitted
during the procedure that would indicate unequal treatment of detainees in relation to convicts.
Based on the established facts and circumstances, the Commissioner for the Protection of Equality

23 [Ipenopyka 3amrutHuka rpahana 12-3630/11
234 PejloBaH roIMIIGM M3BENITaj 3anITuTHUKA rpahana 3a 2011. roauny, Beorpan, mapr 2012., ctp. 34-35.
23 6p. 07-00-420/2013-02  narym: 20. 11.2013.
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gave the opinion that it had not been established that the District Prison in Belgrade had
discriminated against M. M. on the basis of his personal characteristics - the status of a detainee.*

Data processing in institutions for the execution of criminal sanctions - announcement of
the Commissioner for Information of Public Importance and Personal Data Protection:

Commissioner?®” for information of public importance and protection of personal data in the
statement of 15 April 2015 positively assesses that the Directorate for the Execution of Criminal
Sanctions ordered all institutions for the execution of criminal sanctions to act urgently on the
recommendations and remarks of the Commissioner relating to illicit processing personal data. At
the same time, the Commissioner reminds of the limited scope of certain measures, since some
problems are systemic and cannot be eliminated by individual activities, but must be solved on a
global, state level. The Commissioner sent recommendations and remarks to the Administration
for the Execution of Criminal Sanctions after, in the second half of 2014, he supervised the
application of the Law on Personal Data Protection in the Administration and Institutions for the
Execution of Criminal Sanctions. The supervision showed numerous shortcomings and omissions
related to the processing of personal data of persons deprived of their liberty, as well as visitors
and employees. In addition to the shortcomings related to the inadmissible and excessive
processing of personal data of visitors or excessively "transparent" processing of personal data of
employees, uncontrolled video surveillance, the attitude towards data on health and mental
condition of persons deprived of liberty deserved special attention. Although it is necessary,
necessary and justified to process these data exclusively by the health services of the institute, the
security services have also done so intensively. Cumulative files of convicted persons are kept
inadequately secured and accessible to unauthorized persons, in certain cases, even persons
deprived of liberty. It is necessary to ensure that sensitive data, subject to possible misuse, are
adequately stored and made available exclusively to the competent services. Since both health data
and data on convictions for criminal offenses under the law fall into the category of so-called.
particularly sensitive data.

236 [ToBepeHuK 3a 3aIITUTY PABHOMPABHOCTH, MUIIULEHA H MPETIOPYKE:
http://ravnopravnost.gov.rs/misljenja-i-preporuke/misljenja-i-preporuke-u-postupku-po-
prituzbama/, npucrynmeno: 23.06.2016.

237 Caommreme [MoBepennka 3a MHQOpPMAIUjE OJ1 jJaBHOT 3HAYaja U 3alITHTY M0aTaKa O JIHYHOCTH,
npeysero ca: http://www.poverenik.rs/yu/saopstenja-i-aktuelnosti.html. 10.04.2016.
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General information about the questionnaire:**® The sample included 90 officers
(members) of the Administration for Execution of Criminal Sanctions of the Republic of
Serbia, the Pozarevac-Zabela Penitentiary, the National Prison Administration of the
Republic of Romania, the Prison in Timisoara and the Administration for the Execution of
Sanctions of the Republic of Northern Macedonia. Home Idrizovo, Skopje, from the
services for security, treatment, training and employment, general and health services. This
questionnaire was given with the aim of identifying the existing knowledge of members of
prison institutions when it comes to knowledge of all aspects related to the manifestations
of discrimination in prisons. The questionnaire was filled in from 11.12.2020. until January
29, 2021. years. The results are shown in tables and graphs. General information about the
questionnaire:

Table no. 1. Number of survey participants by services:

Name of service Number of employees
Security service 45
Treatment service 22
Training and employment service 9
General Affairs Service 7
Health Care Service 7

Note: Prison police agents and prison police officers are integrated into the security
service.

238 The questionnaire is the result of the project "Be without prejudice - recognizing and responding to
discrimination in prisons" implemented by the Pozarevac-Zabela Penitentiary, Timisoara Prison, CPIP from
Timisoara and Juridica Prima from Skopje, funded and supported by Erasmus +, Tempus foundations in the
Republic of Serbia for the period 2019-2022.
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B Security service
 Treatment service
M Training and

employment service

General Affairs Service

M Health Care Service

Table no. 2. Survey participants by positions:

Position Number of employees
A member of the security service 45
Other civil servants 45

B A member of the security
service

m Other civil servants

Table no. 3. Structure of respondents by gender.

Gender Number of employees
Male 55
Female 35
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H Male

® Female

Table no. 4. Structure of respondents by level of education:

Education level Number of employees
Middle 26
High 64

Education level

m Middle
m High
Table no. 5. Age structure of respondents.
Age Number of employees
Jlo 25 5
26-30 7
31-35 12
36-40 18
41-45 27
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46-50

10

51-55

9

56 and more

2

Age

H To the 25

H 26-30

m31-35
36-40

W 41-45

m 46-50

M 51-55

It is important for the concept of training to analyze the attitude towards a
proactive approach and good cooperation with colleagues in preventing
discrimination against persons deprived of their liberty.

1.In your opinion and your previous experience, practice, does the concept of current work
have a good and efficient approach in relation to persons deprived of their liberty and
understanding of their diversity and problems?

The answer Number
Yes 68
No 9
| DO NOT KNOW 13
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Yes No | DO NOT KNOW

2. Do you think that understanding the problems of persons deprived of their liberty builds
greater trust and prevents various conflicts that may arise?

The answer Number
Yes 82
| DO NOT KNOW 8
90
80 -
70 -
60 -
50 -
40
30 -
20 -
10 -
0 | B @
Yes | DO NOT KNOW
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3. Are you ready to accept all changes in your operational work that include measures that
would prevent the prevention of discrimination?

The answer Number
Yes 76
| DO NOT KNOW 14
80
70 -
60 -
50 -
40 -
30 -
20 -
0 -
Yes I DO NOT KNOW

4. Do you think that in your organizational unit colleagues have the necessary level of
general and security culture in working with vulnerable and marginalized groups of
persons deprived of their liberty?

The answer Number
Yes 54
No 23
| DO NOT KNOW 13
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Yes No I DO NOT KNOW

5. Are you satisfied with the number and quality of trainings you have completed
regarding the prevention of discrimination or have you never attended them?

The answer Number
Yes 28
No 18
| didn't attend 44

50
45
40
35
30
25 -
20
15 -
10 -

Yes No | didn't attend
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6.In your work, have you encountered anyone being discriminated against by your

colleagues?

The answer

Number

Yes

35

No

46

| DO NOT KNOW

9

50
45

40

35 -
30 -
25 A
20 -
15 -
10 -

Yes

No

| DO NOT KNOW

7. Would you rather be on shift, patrolling / going out on the field / visits with a male or

female colleague while doing your job?

The answer

Number

male

30

female

24

Doesn’t matter

36
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40

35

20 -
15 -
10 A

male female Doesn’t matter

8. Do you think that your female colleagues (security officers) can equally respond to all
security challenges at work?

The answer Number
Yes 42
No 17
| DO NOT BELIEVE 31

45
40
35 -
30 -
25 -~
20 -
15 -
10 -

Yes No | DO NOT BELIEVE

9. Have you ever been discriminated against as a colleague, and on what grounds?
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The answer Number
Yes 10
No 80

90
80
70
60
50
40
30
20
10 -

o N

Yes No

Listed: Based on physical appearance, tattoos, work status and job performance.
10. Are there any acts in the Directorate for the Execution of Criminal Sanctions that
regulate the conduct, behaviour and image of members of the Security Service and other

employees?
The answer Number
Exists 63
Does not exist 22
I do not know 1
No answer 4
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70

40 -+

30 -

20

Exists Does not exist | do not know No answer

The aim of the questionnaire was to identify the existing knowledge of officers in
prisons about discrimination, qualitative analysis of the content of defined and asked
questions and answers, the following was noted. When asked what discrimination is and
the requirement to describe yourself in your own words or through an example that is
familiar to the participants from practice, the following was noted:

One group of respondents expects from the publication and future training for
recognizing and responding to discrimination in prisons: 1) Better recognition of
discrimination and adequate response; 2) Acquisition of new knowledge and exchange of
experiences; 3) Raising the general level of awareness and acceptance of diversity; 4)
Progress in interpersonal relationships; 5) Improving and improving jobs; 6) Easier
recognition of discrimination. 7) Better treatment of employees and convicts; 8) More
precise definition of discrimination in prison conditions; 9) Introduction to methods of
recognizing and preventing discrimination; 10) Considering new aspects of recognizing
and responding to discrimination.

Respondents recognize that persons deprived of their liberty are discriminated
against on the basis of the following characteristics: Disability, religion, nation, gender,
skin color, sexual orientation, race, age, political affiliation, marital and family status, level
of education, social status, health, physical defects, material condition, physical
appearance.

To the question in which prison situations or environments is there
an increased risk of discrimination, the following generic answers
were given?

In everyday activities.
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Based on belonging to informal groups (fans), sexual orientation, race
and nationality.

Grouping within an informal system.

In environments where punishment is served in groups, people of
different financial status and religious beliefs.

Based on the committed crime.

In environments with a larger number of members of the same or similar
socio-demographic characteristics, mentality, culture.

In connection with previous convictions.

Close closed type.

According to the position in the performance of work, pay.

Collective serving a sentence.

The most significant findings of the questionnaire. The questionnaire is designed
so that it is predominantly filled in by members of the security service in prisons, because
they are in the most direct contact with all categories of persons deprived of their liberty
and are practically able to be the first to recognize and react to discrimination. Most
respondents recognize current working methods as a good and effective approach to
dealing with persons deprived of their liberty and understanding their diversity and
problems. What is positive is that the vast majority of respondents recognize that
understanding the problems of persons deprived of their liberty builds greater trust and
prevents various conflicts that may arise in their daily work with them. It is positive that
the majority of respondents are ready for changes in their work that would have a
preventive effect on preventing discrimination.

A certain gender distance towards female employees in prisons was noticed, where
23 respondents believe that their colleagues do not have the necessary level of general and
security culture in working with vulnerable and marginalized groups of persons deprived
of their liberty. It is worrying that more than 50% of respondents have not attended any
training in the field of human rights and response to discrimination. It is noteworthy that
one third of the respondents point out that in their work they met someone who was
discriminated against by her colleagues. Regarding the choice of working with a colleague
in operational treatment, there is a certain parity, on the other hand over 50% of
respondents state that they believe that colleagues (security officers) cannot equally
respond to all security challenges at work. It is positive that 90% of respondents state that
they were not personally discriminated against, but it is worrying that one third of
respondents state that in the system of execution of criminal sanctions there are no acts
regulating the conduct, behavior and image of members of the security service and other
employees. that there is legal regulation states: ZIKS, Code of Conduct for Civil Servants,
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Rulebook on House Rules in Penitentiary and OZ Rulebook on the manner of performing
duties in the security service in prisons, Procedures in the services, Directive uniforms,
Rulebook on the work of members of the security service, International legal regulations,
Deontological code, Law 145/2019, Police Prison Statute, Code of Ethics, Rulebook on

the conduct of security officers and other prison staff.
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3. AREAS OF WORK IN PRISONS WITH INCREASED RISK OF
DISCRIMINATION

Author: Zoran JovanovskKi

The Constitution of a legal and democratic state guarantees basic human rights and
freedoms, so in our country in the Republic of Northern Macedonia, according to the
Constitution, the right to prohibit discrimination is guaranteed, ie. "Any direct or indirect
discrimination, incitement to discrimination and aiding discrimination on the grounds of
sex, race, skin color, gender, belonging to a marginalized group, ethnicity, language,
citizenship, social origin, religion or belief shall be prohibited.” "belief, other types of
beliefs, education, political affiliation, personal or social status, mental and physical
disability, age, family or marital status, property status, health status or any other basis
provided by law or a ratified international agreement."

In addition to this article, 1 will mention a few more that guarantee human rights
and freedoms and will be useful in the following observations. Article 3 of the European
Convention for the Protection of Human Rights and Freedoms against Torture - "No one
shall be subjected to torture or to inhuman or degrading treatment or punishment."
Thereafter, Article 5 Right to liberty and security 1. Everyone has the right to liberty and
security of person. No one shall be deprived of his liberty save in the following cases and
in accordance with a procedure prescribed by law: (a) the lawful detention of a person after
conviction by a competent court; (b) the lawful arrest or detention of a person for
noncompliance with the lawful order of a court or in order to secure the fulfilment of any
obligation prescribed by law; (c) the lawful arrest or detention of a person effected for the
purpose of bringing him before the competent legal authority on reasonable suspicion of
having committed an offence or when it is reasonably considered necessary to prevent his
committing an offence or fleeing after having done so; (d) the detention of a minor by
lawful order for the purpose of educational supervision or his lawful detention for the
purpose of bringing him before the competent legal authority; (e) the lawful detention of
persons for the prevention of the spreading of infectious diseases, of persons of unsound
mind, alcoholics or drug addicts or vagrants; (f) the lawful arrest or detention of a person
to prevent his effecting an unauthorised entry into the country or of a person against whom
action is being taken with a view to deportation or extradition. 2. Everyone who is arrested
shall be informed promptly, in a language which he understands, of the reasons for his
arrest and of any charge against him. 3. Everyone arrested or detained in accordance with
the provisions of paragraph 1 (c) of this Article shall be brought promptly before a judge
or other officer authorised by law to exercise judicial power and shall be entitled to trial
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within a reasonable time or to release pending trial. Release may be conditioned by
guarantees to appear for trial. 4. Everyone who is deprived of his liberty by arrest or
detention shall be entitled to take proceedings by which the lawfulness of his detention
shall be decided speedily by a court and his release ordered if the detention is not lawful.
5. Everyone who has been the victim of arrest or detention in contravention of the
provisions of this Article shall have an enforceable right to compensation.

ARTICLE 6 Right to a fair trial

1.In the determination of his civil rights and obligations or of any criminal charge
against him, everyone is entitled to a fair and public hearing within a reasonable time by
an independent and impartial tribunal established by law. Judgment shall be pronounced
publicly but the press and public may be excluded from all or part of the trial in the interests
of morals, public order or national security in a democratic society, where the interests of
juveniles or the protection of the private life of the parties so require, or to the extent strictly
necessary in the opinion of the court in special circumstances where publicity would
prejudice the interests of justice. 2. Everyone charged with a criminal offence shall be
presumed innocent until proved guilty according to law. 3. Everyone charged with a
criminal offence has the following minimum rights: (a) to be informed promptly, in a
language which he understands and in detail, of the nature and cause of the accusation
against him; (b) to have adequate time and facilities for the preparation of his defence; (c)
to defend himself in person or through legal assistance of his own choosing or, if he has
not sufficient means to pay for legal assistance, to be given it free when the interests of
justice so require; (d) to examine or have examined witnesses against him and to obtain
the attendance and examination of witnesses on his behalf under the same conditions as
witnesses against him; (e) to have the free assistance of an interpreter if he cannot
understand or speak the language used in court.

ARTICLE 7

No punishment without law 1. No one shall be held guilty of any criminal offence
on account of any act or omission which did not constitute a criminal offence under
national or international law at the time when it was committed. Nor shall a heavier penalty
be imposed than the one that was applicable at the time the criminal offence was
committed. 2. This Article shall not prejudice the trial and punishment of any person for
any act or omission which, at the time when it was committed, was criminal according to
the general principles of law recognised by civilised nations."?%

Z%https://www.echr.coe.int/documents/convention _eng.pdf
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As we can see, in fact human rights and freedoms are sufficiently guaranteed on a
piece of paper since the Convention on Human Rights and Freedoms and its ratification,
but is that so in practice? Are those rights and freedoms respected, guaranteed by a ratified
document everywhere, even in our country? Is the ban on discrimination respected in all
places, even in prisons?

The Republic of Northern Macedonia, as a legal and democratic country,
guarantees equal treatment for the Roma as well as for all its citizens. We are constantly
working to integrate the Roma in our society, and their inclusion in every sphere. Thus,
the "Strategy for Roma in the Republic of Macedonia 2014-2020" is one of the documents
that aims to equate Roma with other ethnic communities in our country and to receive
equal treatment in every field as every other citizen of our country.

In addition to this strategy, there are several associations established for the
protection and integration of Roma in our country.

As international documents and norms, | will first mention the "Convention on
Human Rights and Freedoms", which guarantees the rights and freedoms of all, including
the Roma, without discriminating on any basics.

Then, the European Center for Roma Rights, an international Roma-led
organization involved in a number of activities to fight Roma phobia and human rights
abuses. Includes strategic expertise, international advocacy, research and policy
development, news coverage of Roma rights, and training of Roma activists. The European
Center for Roma Rights is a member of the Helsinki Committee for Human Rights and has
advisory status to the Council of Europe, as well as to the United Nations Economic and
Social Council. The organization was founded in 1996 in Budapest and is headquartered
in Brussels.?*

Their story - Founded in the mid 1990’s by activists inspired by the legal victories
of the civil rights movement in the United States, we have come a long way in the fight for

240https://en.wikipedia.org/wiki/European Roma_Rights Centre
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equal rights for Roma. Though the names and faces have changed, the European Center
for Roma Rights’s committment to fighting discrimination has remained constant.

After a landmark victory involving a Romani man winning a police brutality case
in Bulgaria, activists and human rights lawyers from the Open Society Foundation started
the European Center for Roma Rights. The center was the first strategic law organization
working on Roma Rights in Europe, and was partly inspired by the successes of the
National Association for the Advancement of Colored People in the Civil Rights
movement in the United States.

And then, in September 25, 1996, the European Convention of Human Rights in
Strasbourg turned down the case of Buckley v. The United Kingdom. It was the first case
ever initiated by a British Romani applicant and was to decide whether British authorities
had violated the right to respect for the home and family life of the applicant, Ms. June
Buckley, by refusing to give her permission to station permanently, on her own land,
caravans in which she had been living together with her family.

Finally, their first victory - The Czech Constitutional Court ruled that a Civil Court
had failed to deliver justice to Roma who had requested their case involving forced eviction
and deportation be heard before a judge.

The next was - FIRST CASE ON HOUSING RIGHTS AT EUROPEAN LEVEL.

One year after we lodged this case with the European Committee of Social Rights,
the Committee found Italy in violation of its human rights obligations, including by
forcibly evicting Roma. The battle for housing rights for Rome has only intensified since.

STRATEGIC LITIGATION OF EUROPEAN ROMA RIGHTS CENTER:

,»We take racists to court. The cases we take across Europe are designed to expose
and eliminate discriminatory structures that violate the rights of Roma. We support cases
in domestic and international courts, as well as before international bodies, committees and
tribunals.“?4!

Although the rights of the Roma are guaranteed, discrimination takes place in some
areas, including prisons. Thus, it is worrying that the violation of their rights begins with

2http://www.errc.org/
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the initiation of criminal proceedings and lasts until the end and then continues in the
institution where they are housed to serve their sentences.

There are reports of cases where, even during the apprehension and interrogation
of the Roma, the police officers led them to confess to the crimes and as we know, everyone
is innocent until proven otherwise and no one should be led or tortured, forced to confess
to a crime which he did not do.

In addition to the violation of the right to prohibition of discrimination, Roma face
inhuman and brutal treatment, as well as failure to provide adequate health care, which can
be confirmed by the following facts, according to the data of the Directorate for Execution
of Sanctions, Roma represent 16% of the prison population in the Republic of Northern
Macedonia. At the same time, they accounted for 50% of prison deaths in 2017 (four out
of eight).

Severe crimes are likewise committed in developed countries, where the conditions
are far better than the ones in our country, which leads to the conclusion that the severity
of the crime has absolutely no connection with the meeting of the established standards for
serving a sentence. Having in mind all the international conventions that our country has
ratified, and that refer precisely to the need for humane treatment of each individual (while
imposing certain standards), responsibility of the competent institutions is completely
obvious. Namely, if there are humane conditions provided, whereby they would be able to
fulfil their daily human needs in the most dignified way, then the chances for these persons
to develop awareness, desire and willingness to cooperate are far greater. Such conditions
would further contribute to a significant reduction of the violence and the conflicts among
the prisoners. Speaking of humane conditions, it is necessary to clarify what we actually
mean by this term, that is, it includes the provision of proper accommodation, food and
water, access to light, fresh air, health care, as well as the organization of certain physical
activities or workshops. However, anything that is the complete opposite to the human
conditions (subhuman conditions) will result in an anomaly in the system, that is, the result
would be an increase in the revolt, violence and aggression, with a conclusive reaction that
such conditions would be a “fertile ground” for further spread of crime.

The right to health as a basic human right is primarily recognized and guaranteed
by international law, i.e. by numerous conventions and declarations, and further by the
constitutions and laws of the nation states. The health statistics in our country are not
disaggregated by ethnicity, and the competent health institutions do not have adequate data
on the health status of Roma. Research as well as the work of civil society organizations
are the only source of data on the current situation in Roma communities in terms of their
health. In general, most Roma are not able to choose a family doctor on their own, and a

118
Co-founded by the Kazneno popravni Penitenciarul Centrul pentru Z Zdruzhenie
Er:’i"‘”“ Programme zavod Pozarevac Timisoara Promovarea Invatarii g CPEPJ na gragjani
of the European Union Zabela Permanente 22 s IURIDICA PRIMA

1 PRED
<Y 12

d

oy

it ‘
7S
@




PRES
<3 Dﬂ%
S %

a training project for prison staff for identifying N o & :

=
— and responding to discrimination in prisons -$_A— .
Project number: No. 2019-1-RS01-KA204-000814 ‘%.mo‘#

high percentage of those suffering from chronic diseases are not able to provide the
necessary medication. They also face insufficient and vague explanations for their health
condition, are not able to cover the co-payment for health services, and in some cases they
are not satisfied with the attitude of the health staff towards them, primarily due to
prejudices and stereotypes that exist in society. Regarding the health situation in the
prisons themselves, we were not able to see discrimination or unequal treatment compared
to other prisoners of other ethnicities, but the cases of poisoning and death of these persons
must not be neglected. The first such casel6 in our country dates back to 2010, and was
finally resolved after seven years. Andrias Redzepov (21), Yusinov Erdal (25), Sutkie
Mustafova (46) and Bekim Demir (39), are the four people who died in our prisons in 2017,
due to lack of adequate health care and care. Two of these cases were overdose with a
combination of methadone and benzodiazepine (synergistic effect). Methadone poisoning
was cited as the cause of Andrias' death. However, Redzepov's mother claimed that her
son had been beaten by prison guards before he died, and this was confirmed by the
representative of the Roma community in Suto Orizari, Gege Demirovski, saying that there
was evidence that prison guards brutally beat Redzepov on the stairs. the prison, before
taking him to a room where they continued to harass him. The parents of the deceased boy
also blamed the prison authorities for the failure to provide medical assistance on time, but
also for not being informed about the condition and death of their son by the prison service,
given the fact that they found out about the death by phone call from another prisoner.
Furthermore, European Roma Rights Centre sources claim that in Yuseinov's case, the
doctor gave an unknown dose of unmarked over-the-counter pills, which he had been
receiving until the day he died. According to testimonies, four hours before his death,
Yusinov asked for first aid, but did not receive it. In 2017, Bekim Demir and Sutkie
Mustafova also died in Idrizovo prison. Bekim Demir officially died of an overdose. His
death was caused by poisoning with Prazin tablets after he was given an inappropriate dose
by medical staff. Again, this case is mysterious, as he contacted his family a few hours
before his death, complaining of difficulty breathing after a prison doctor gave him two
injections that later left him paralyzed. He asked his family to come to the prison and help
him. Bekim served 3 years imprisonment for theft and had no serious health problems
before being admitted to the Idrizovo Penitentiary. Sutkie Mustafova, on the other hand,
died due to obvious medical negligence, according to the information that speaks of her
previous health complications being ignored. Accusing her of falsifying the disease, the
staff withdrew timely medical care. Her psychological condition was cited as an excuse
when entering the institution, which is again absurd, considering that if it was not
calculated it should not be placed in such an institution. The autopsy results show that she
had a high dose of benzodiazepine in her body. Hence, the European Roma Rights Centre
considers that the prison authorities have failed to promptly investigate possible negligence

ks 19
Co-founded by the .4 ST ; a2}
y Kazneno popravni Penitenciarul & Centrul pentru Z Zdruzhenie -~ ~"\%
afe S A RES
Erfa?]mus+ Programme zavod Pozarevac I Timisoara Promovarea Invatarii g C?EP} na gragjani (g‘x_g_ jé.
R e Zabela W[V Permanente 2 st IURIDICA PRIMA ‘3},;&5’




<

in methadone administration and the timeliness of emergency medical care. Faced with the
devastating reality of Roma prisoners, we believe that the tightening of prison codes, laws
in the field of protection against discrimination, exercise of all procedural rights in criminal
proceedings, as well as the conditions for serving a sentence are crucial.?*?

Of equal importance, in addition to respect for basic human rights, is the
resocialization of Roma in prisons.

It is the basic determinant of the execution of sanctions, including short sentences
of deprivation of liberty, and is a requirement for dealing with the convicted person that
will be fully understood by the needs of his correction and re-education. The individual
must work alone to eliminate negative, antisocial tendencies, which will facilitate his own
social reintegration into society.

Persons deprived of their liberty are deprived of certain rights and freedoms
guaranteed by the Constitution and international norms, but still need to receive a fair and
just trial, without coercion and coercion to confess to a crime, and their dignity and
integrity must be preserved from the very beginning of the initiation of the procedure, until
it ends, as well as during the serving of the prison sentences if it is proven that they are
guilty. At this point, we will look at the Standard Minimum Rules for the Treatment of
Prisoners known as Mandela Rules.

Adopted by the First United Nations Congress on the Prevention of Crime and
the Treatment of Offenders, held at Geneva in 1955, and approved by the Economic
and Social Council by its resolutions 663 C (XXIV) of 31 July 1957 and 2076 (LXII)
of 13 May 1977.

Basic principle:

6. (1) The following rules shall be applied impartially. There shall be no discrimination on
grounds of race, colour, sex, language, religion, political or other opinion, national or social
origin, property, birth or other status.

242https://msp.mk/wp-content/uploads/2020/01/brosura_so_cip.pdf
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(2) On the other hand, it is necessary to respect the religious beliefs and moral precepts of
the group to which a prisoner belongs.

Register

7. (1) In every place where persons are imprisoned there shall be kept a bound registration
book with numbered pages in which shall be entered in respect of each prisoner received:

(@) Information concerning his identity;
(b) The reasons for his commitment and the authority therefor;
(c) The day and hour of his admission and release.

(2) No person shall be received in an institution without a valid commitment order of which
the details shall have been previously entered in the register.

Separation of categories

8. The different categories of prisoners shall be kept in separate institutions or parts of
institutions taking account of their sex, age, criminal record, the legal reason for their
detention and the necessities of their treatment. Thus,

(@) Men and women shall so far as possible be detained in separate institutions; in an
institution which receives both men and women the whole of the premises allocated to
women shall be entirely separate;

(b) Untried prisoners shall be kept separate from convicted prisoners;

(c) Persons imprisoned for debt and other civil prisoners shall be kept separate from
persons imprisoned by reason of a criminal offence;

(d) Young prisoners shall be kept separate from adults.
Accommodation

9. (1) Where sleeping accommodation is in individual cells or rooms, each prisoner shall
occupy by night a cell or room by himself. If for special reasons, such as temporary
overcrowding, it becomes necessary for the central prison administration to make an
exception to this rule, it is not desirable to have two prisoners in a cell or room.

(2) Where dormitories are used, they shall be occupied by prisoners carefully selected as
being suitable to associate with one another in those conditions. There shall be regular
supervision by night, in keeping with the nature of the institution.

121
Co-founded by the Kazneno popravni Penitenciarul Centrul pentru . Z Zdruzhenie
Effaimus" Programrne zavod Pozarevac Timisoara @ Promovarea Invatarii 9' CPIB na gragjani
of the European Union Zabela @ Permanente 22 s IURIDICA PRIMA

\ 4
Project number: No. 2019-1-RS01-KA204-000814 %m”#

-

13

f.‘\:v}
@i’u

o

|



a training project for prison staff for identifying X ‘& & :
— and responding to discrimination in prisons -* = .
Project number: No. 2019-1-R$01-KA204-000814 LI

10. All accommodation provided for the use of prisoners and in particular all sleeping
accommodation shall meet all requirements of health, due regard being paid to climatic
conditions and particularly to cubic content of air, minimum floor space, lighting, heating
and ventilation.

11. In all places where prisoners are required to live or work,

(@) The windows shall be large enough to enable the prisoners to read or work by natural
light, and shall be so constructed that they can allow the entrance of fresh air whether or
not there is artificial ventilation;

(b) Artificial light shall be provided sufficient for the prisoners to read or work without
injury to eyesight.

12. The sanitary installations shall be adequate to enable every prisoner to comply with the
needs of nature when necessary and in a clean and decent manner.

13. Adequate bathing and shower installations shall be provided so that every prisoner may
be enabled and required to have a bath or shower, at a temperature suitable to the climate,
as frequently as necessary for general hygiene according to season and geographical
region, but at least once a week in a temperate climate.

14. All parts of an institution regularly used by prisoners shall be properly maintained and
kept scrupulously clean at all times.

Personal hygiene

15. Prisoners shall be required to keep their persons clean, and to this end they shall be
provided with water and with such toilet articles as are necessary for health and cleanliness.

16. In order that prisoners may maintain a good appearance compatible with their self-
respect, facilities shall be provided for the proper care of the hair and beard, and men shall
be enabled to shave regularly.

Clothing and bedding

17. (1) Every prisoner who is not allowed to wear his own clothing shall be provided with
an outfit of clothing suitable for the climate and adequate to keep him in good health. Such
clothing shall in no manner be degrading or humiliating.

(2) All clothing shall be clean and kept in proper condition. Underclothing shall be changed
and washed as often as necessary for the maintenance of hygiene.
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(3) In exceptional circumstances, whenever a prisoner is removed outside the institution
for an authorized purpose, he shall be allowed to wear his own clothing or other
inconspicuous clothing.

18. If prisoners are allowed to wear their own clothing, arrangements shall be made on
their admission to the institution to ensure that it shall be clean and fit for use.

19. Every prisoner shall, in accordance with local or national standards, be provided with
a separate bed, and with separate and sufficient bedding which shall be clean when issued,
kept in good order and changed often enough to ensure its cleanliness.

Food

20. (1) Every prisoner shall be provided by the administration at the usual hours with food
of nutritional value adequate for health and strength, of wholesome quality and well
prepared and served.

(2) Drinking water shall be available to every prisoner whenever he needs it.
Exercise and sport

21. (1) Every prisoner who is not employed in outdoor work shall have at least one hour
of suitable exercise in the open air daily if the weather permits.

(2) Young prisoners, and others of suitable age and physique, shall receive physical and
recreational training during the period of exercise. To this end space, installations and
equipment should be provided.

Medical services

22. (1) At every institution there shall be available the services of at least one qualified
medical officer who should have some knowledge of psychiatry. The medical services
should be organized in close relationship to the general health administration of the
community or nation. They shall include a psychiatric service for the diagnosis and, in
proper cases, the treatment of states of mental abnormality.

(2) Sick prisoners who require specialist treatment shall be transferred to specialized
institutions or to civil hospitals. Where hospital facilities are provided in an institution,
their equipment, furnishings and pharmaceutical supplies shall be proper for the medical
care and treatment of sick prisoners, and there shall be a staff of suitable trained officers.

(3) The services of a qualified dental officer shall be available to every prisoner.
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23. (1) In women's institutions there shall be special accommodation for all necessary pre-
natal and post-natal care and treatment. Arrangements shall be made wherever practicable
for children to be born in a hospital outside the institution. If a child is born in prison, this
fact shall not be mentioned in the birth certificate.

(2) Where nursing infants are allowed to remain in the institution with their mothers,
provision shall be made for a nursery staffed by qualified persons, where the infants shall
be placed when they are not in the care of their mothers.

24. The medical officer shall see and examine every prisoner as soon as possible after his
admission and thereafter as necessary, with a view particularly to the discovery of physical
or mental illness and the taking of all necessary measures; the segregation of prisoners
suspected of infectious or contagious conditions; the noting of physical or mental defects
which might hamper rehabilitation, and the determination of the physical capacity of every
prisoner for work.

25. (1) The medical officer shall have the care of the physical and mental health of the
prisoners and should daily see all sick prisoners, all who complain of illness, and any
prisoner to whom his attention is specially directed.

(2) The medical officer shall report to the director whenever he considers that a prisoner's
physical or mental health has been or will be injuriously affected by continued
imprisonment or by any condition of imprisonment.

26. (1) The medical officer shall regularly inspect and advise the director upon:
(@) The quantity, quality, preparation and service of food;

(b) The hygiene and cleanliness of the institution and the prisoners;

(c) The sanitation, heating, lighting and ventilation of the institution;

(d) The suitability and cleanliness of the prisoners' clothing and bedding;

(e) The observance of the rules concerning physical education and sports, in cases where
there is no technical personnel in charge of these activities.

(2) The director shall take into consideration the reports and advice that the medical officer
submits according to rules 25 (2) and 26 and, in case he concurs with the recommendations
made, shall take immediate steps to give effect to those recommendations; if they are not
within his competence or if he does not concur with them, he shall immediately submit his
own report and the advice of the medical officer to higher authority.
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Discipline and punishment

27. Discipline and order shall be maintained with firmness, but with no more restriction
than is necessary for safe custody and well-ordered community life.

28. (1) No prisoner shall be employed, in the service of the institution, in any disciplinary
capacity.

(2) This rule shall not, however, impede the proper functioning of systems based on self-
government, under which specified social, educational or sports activities or
responsibilities are entrusted, under supervision, to prisoners who are formed into groups
for the purposes of treatment.

29. The following shall always be determined by the law or by the regulation of the
competent administrative authority:

(@) Conduct constituting a disciplinary offence;
(b) The types and duration of punishment which may be inflicted;
(c) The authority competent to impose such punishment.

30. (1) No prisoner shall be punished except in accordance with the terms of such law or
regulation, and never twice for the same offence.

(2) No prisoner shall be punished unless he has been informed of the offence alleged
against him and given a proper opportunity of presenting his defence. The competent
authority shall conduct a thorough examination of the case.

(3) Where necessary and practicable the prisoner shall be allowed to make his defence
through an interpreter.

31. Corporal punishment, punishment by placing in a dark cell, and all cruel, inhuman or
degrading punishments shall be completely prohibited as punishments for disciplinary
offences.

32. (1) Punishment by close confinement or reduction of diet shall never be inflicted unless
the medical officer has examined the prisoner and certified in writing that he is fit to sustain
it.

(2) The same shall apply to any other punishment that may be prejudicial to the physical

or mental health of a prisoner. In no case may such punishment be contrary to or depart
from the principle stated in rule 31.
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(3) The medical officer shall visit daily prisoners undergoing such punishments and shall
advise the director if he considers the termination or alteration of the punishment necessary
on grounds of physical or mental health.

Instruments of restraint

33. Instruments of restraint, such as handcuffs, chains, irons and strait-jackets, shall never
be applied as a punishment. Furthermore, chains or irons shall not be used as restraints.
Other instruments of restraint shall not be used except in the following circumstances:

(a) As a precaution against escape during a transfer, provided that they shall be removed
when the prisoner appears before a judicial or administrative authority;

(b) On medical grounds by direction of the medical officer;

(c) By order of the director, if other methods of control fail, in order to prevent a prisoner
from injuring himself or others or from damaging property; in such instances the director
shall at once consult the medical officer and report to the higher administrative authority.

34. The patterns and manner of use of instruments of restraint shall be decided by the
central prison administration. Such instruments must not be applied for any longer time
than is strictly necessary.

Information to and complaints by prisoners

35. (1) Every prisoner on admission shall be provided with written information about the
regulations governing the treatment of prisoners of his category, the disciplinary
requirements of the institution, the authorized methods of seeking information and making
complaints, and all such other matters as are necessary to enable him to understand both
his rights and his obligations and to adapt himself to the life of the institution.

(2) If a prisoner is illiterate, the aforesaid information shall be conveyed to him orally.

36. (1) Every prisoner shall have the opportunity each week day of making requests or
complaints to the director of the institution or the officer authorized to represent him.

(2) 1t shall be possible to make requests or complaints to the inspector of prisons during
his inspection. The prisoner shall have the opportunity to talk to the inspector or to any
other inspecting officer without the director or other members of the staff being present.

(3) Every prisoner shall be allowed to make a request or complaint, without censorship as
to substance but in proper form, to the central prison administration, the judicial authority
or other proper authorities through approved channels.
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(4) Unless it is evidently frivolous or groundless, every request or complaint shall be
promptly dealt with and replied to without undue delay.

Contact with the outside world

37. Prisoners shall be allowed under necessary supervision to communicate with their
family and reputable friends at regular intervals, both by correspondence and by receiving
Visits.

38. (1) Prisoners who are foreign nationals shall be allowed reasonable facilities to
communicate with the diplomatic and consular representatives of the State to which they
belong.

(2) Prisoners who are nationals of States without diplomatic or consular representation in
the country and refugees or stateless persons shall be allowed similar facilities to
communicate with the diplomatic representative of the State which takes charge of their
interests or any national or international authority whose task it is to protect such persons.

39. Prisoners shall be kept informed regularly of the more important items of news by the
reading of newspapers, periodicals or special institutional publications, by hearing wireless
transmissions, by lectures or by any similar means as authorized or controlled by the
administration.

Books

40. Every institution shall have a library for the use of all categories of prisoners,
adequately stocked with both recreational and instructional books, and prisoners shall be
encouraged to make full use of it.

Religion

41. (1) If the institution contains a sufficient number of prisoners of the same religion, a
qualified representative of that religion shall be appointed or approved. If the number of
prisoners justifies it and conditions permit, the arrangement should be on a full-time basis.

(2) A qualified representative appointed or approved under paragraph (1) shall be allowed
to hold regular services and to pay pastoral visits in private to prisoners of his religion at
proper times.

(3) Access to a qualified representative of any religion shall not be refused to any prisoner.
On the other hand, if any prisoner should object to a visit of any religious representative,
his attitude shall be fully respected.
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42. So far as practicable, every prisoner shall be allowed to satisfy the needs of his religious
life by attending the services provided in the institution and having in his possession the
books of religious observance and instruction of his denomination.

Retention of prisoners' property

43. (1) All money, valuables, clothing and other effects belonging to a prisoner which
under the regulations of the institution he is not allowed to retain shall on his admission to
the institution be placed in safe custody. An inventory thereof shall be signed by the
prisoner. Steps shall be taken to keep them in good condition.

(2) On the release of the prisoner all such articles and money shall be returned to him
except in so far as he has been authorized to spend money or send any such property out
of the institution, or it has been found necessary on hygienic grounds to destroy any article
of clothing. The prisoner shall sign a receipt for the articles and money returned to him.

(3) Any money or effects received for a prisoner from outside shall be treated in the same
way.

(4) If a prisoner brings in any drugs or medicine, the medical officer shall decide what use
shall be made of them.

Notification of death, illness, transfer, etc.

44. (1) Upon the death or serious illness of, or serious injury to a prisoner, or his removal
to an institution for the treatment of mental affections, the director shall at once inform the
spouse, if the prisoner is married, or the nearest relative and shall in any event inform any
other person previously designated by the prisoner.

(2) A prisoner shall be informed at once of the death or serious illness of any near relative.
In case of the critical illness of a near relative, the prisoner should be authorized, whenever
circumstances allow, to go to his bedside either under escort or alone.

(3) Every prisoner shall have the right to inform at once his family of his imprisonment or
his transfer to another institution.

Removal of prisoners

45. (1) When the prisoners are being removed to or from an institution, they shall be
exposed to public view as little as possible, and proper safeguards shall be adopted to
protect them from insult, curiosity and publicity in any form.
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(2) The transport of prisoners in conveyances with inadequate ventilation or light, or in
any way which would subject them to unnecessary physical hardship, shall be prohibited.

(3) The transport of prisoners shall be carried out at the expense of the administration and
equal conditions shall obtain for all of them.

Institutional personnel

46. (1) The prison administration shall provide for the careful selection of every grade of
the personnel, since it is on their integrity, humanity, professional capacity and personal
suitability for the work that the proper administration of the institutions depends.

(2) The prison administration shall constantly seek to awaken and maintain in the minds
both of the personnel and of the public the conviction that this work is a social service of
great importance, and to this end all appropriate means of informing the public should be
used.

(3) To secure the foregoing ends, personnel shall be appointed on a full-time basis as
professional prison officers and have civil service status with security of tenure subject
only to good conduct, efficiency and physical fitness. Salaries shall be adequate to attract
and retain suitable men and women; employment benefits and conditions of service shall
be favourable in view of the exacting nature of the work.

47. (1) The personnel shall possess an adequate standard of education and intelligence.

(2) Before entering on duty, the personnel shall be given a course of training in their
general and specific duties and be required to pass theoretical and practical tests.

(3) After entering on duty and during their career, the personnel shall maintain and improve
their knowledge and professional capacity by attending courses of in-service training to be
organized at suitable intervals.

48. All members of the personnel shall at all times so conduct themselves and perform
their duties as to influence the prisoners for good by their example and to command their
respect.

49. (1) So far as possible, the personnel shall include a sufficient number of specialists
such as psychiatrists, psychologists, social workers, teachers and trade instructors.

(2) The services of social workers, teachers and trade instructors shall be secured on a
permanent basis, without thereby excluding part-time or voluntary workers.
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50. (1) The director of an institution should be adequately qualified for his task by
character, administrative ability, suitable training and experience.

(2) He shall devote his entire time to his official duties and shall not be appointed on a
part-time basis.

(3) He shall reside on the premises of the institution or in its immediate vicinity.

(4) When two or more institutions are under the authority of one director, he shall visit
each of them at frequent intervals. A responsible resident official shall be in charge of each
of these institutions.

51. (1) The director, his deputy, and the majority of the other personnel of the institution
shall be able to speak the language of the greatest number of prisoners, or a language
understood by the greatest number of them.

(2) Whenever necessary, the services of an interpreter shall be used.

52. (1) In institutions which are large enough to require the services of one or more full-
time medical officers, at least one of them shall reside on the premises of the institution or
in its immediate vicinity.

(2) In other institutions the medical officer shall visit daily and shall reside near enough to
be able to attend without delay in cases of urgency.

53. (1) In an institution for both men and women, the part of the institution set aside for
women shall be under the authority of a responsible woman officer who shall have the
custody of the keys of all that part of the institution.

(2) No male member of the staff shall enter the part of the institution set aside for women
unless accompanied by a woman officer.

(3) Women prisoners shall be attended and supervised only by women officers. This does
not, however, preclude male members of the staff, particularly doctors and teachers, from
carrying out their professional duties in institutions or parts of institutions set aside for
women.

54. (1) Officers of the institutions shall not, in their relations with the prisoners, use force
except in self-defence or in cases of attempted escape, or active or passive physical
resistance to an order based on law or regulations. Officers who have recourse to force
must use no more than is strictly necessary and must report the incident immediately to the
director of the institution.
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(2) Prison officers shall be given special physical training to enable them to restrain
aggressive prisoners.

(3) Except in special circumstances, staff performing duties which bring them into direct
contact with prisoners should not be armed. Furthermore, staff should in no circumstances
be provided with arms unless they have been trained in their use.

Inspection

55. There shall be a regular inspection of penal institutions and services by qualified and
experienced inspectors appointed by a competent authority. Their task shall be in particular
to ensure that these institutions are administered in accordance with existing laws and
regulations and with a view to bringing about the objectives of penal and correctional
services.?#3

The above rules must be followed in prisons by prison staff, ie. the police officers
who are most responsible and whose primary duty is to protect the rights and freedoms of
citizens.

However, in the Republic of Northern Macedonia, the facts indicate that the
situation is not as great as on paper and that there are shortcomings in our country in
implementing these rights in prisons.

The most famous cases of police brutality are Sulejmanov against Republic of
Northern Macedonia, Jashar against Republic of Northern Macedonia, Xheladinov against
Republic of Northern Macedonia. In the cases of Sulejmanov v. Republic of Northern
Macedonia and Jashar v. Republic of Northern Macedonia, the applicants were represented
by the European Roma Right Centre. They alleged that they had been ill-treated by the
police, causing psychological suffering due to torture, inhuman and degrading treatment,
and that no investigation had been carried out by the public prosecutor. Unfortunately, the
statistics also refer to other cases in which police brutality was found, which refers to the
material part (finding that the applicant was tortured or other ill-treated) and the procedural
part (not conducting an investigation and not taking any other measures and activities in
relation to subjecting the applicant to torture or ill-treatment). The applicant (Sulejmanov
v. Republic of Northern Macedonia) claimed EUR 20,000 in respect of non-pecuniary
damage for the pain, physical injury, frustration, distress and helplessness he had suffered

243
https://www.unodc.org/pdf/criminal justice/UN_Standard Minimum_Rules for the Treatment of Prison
ers.pdf
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as a result of police harassment while in a very vulnerable position, at the mercy of the
police. He also claimed that there were omissions in the subsequent investigation carried
out by the domestic authorities. He further referred to his Roma origin, emphasizing that
his case is not unique in the former Yugoslav Republic of Macedonia. Finally, the Court
was asked to take into account the alleged systemic nature of the breach the assessment of
non-pecuniary damage and that the award of a higher amount will affect the respondent
Government to take a stronger stance against police torture against the Roma community
in the future. Considering that the competent authorities do not take any investigative
measures, and the Public Prosecutor's Office does not act on criminal charges against
police officers (as in the cases of Jashar v. Republic of Northern Macedonia, Sulejmanov
v. Republic of Northern Macedonia, Xheladinov and others v. Republic of Northern
Macedonia, Trajkoski v. Republic of Northern Macedonia, EI Masri v. Republic of
Northern Macedonia), The European Roma Rights Centre concluded in these cases that
there had been no investigation into the applicant's allegations that he had been ill-treated
by the police, and that there had been a violation of Article 3 of the Convention in the
procedural part. The European Roma Rights Centre further concluded that the violent
treatment which was the cause of significant physical pain, fear, agony and mental
suffering constituted torture infringing Article 3 of the European Convention of Human
Rights in substance. International law is what has contributed most to the torture or ill-
treatment considered to be an extremely serious form of violation of human rights and
freedoms, which requires an appropriate investigation and harsh condemnation of the
perpetrators. Speaking of the international legal regularity of the prohibition of acts of
torture and other forms of cruel, inhuman and degrading treatment or punishment, of
course the Universal Declaration of Human Rights adopted in 1948 is the most basic
document which provides that "No one he may be subjected to torture or to cruel, inhuman
or degrading treatment or punishment (Article 5). At European level, the prohibition of
torture is enshrined in the European Convention for the Protection of Human Rights,
adopted by the Council of Europe in 1950. Certain provisions prohibiting torture and other
cruel, inhuman or degrading treatment or punishment are contained in the United Nations
Rules for Minimum Standards for the Treatment of Prisoners of 1957 and in the
International Covenant on Civil and Political Rights. Civil and political rights of man and
citizen “’since 1966. Also included in this set of documents is the 1979 United Nations
Code of Conduct for Law Enforcement Officials and the Principles of Medical Ethics
relevant to the role of medical staff, especially physicians, in the protection of prisoners
and detainees from torture and other ill-treatment, inhuman or degrading treatment or
punishment ”from 1982. All this points to the harsh reality that our country does not respect
such provisions, and the police officers themselves resort to physical harassment by using
force, beatings, with various threats, insults and harassment that satisfy the level of a
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humiliating act. Torture can have many definitions, and one of them that is actually
considered the most accepted is the following: An act that intentionally inflicts serious pain
or suffering, whether physical or mental, on a person in order to obtain information or
recognition from him or a third party, punishing a person for an act which he or she has
committed or is suspected of having committed, or intimidation or coercion of that person
or a third party, or for a reason based on discrimination on any ground, where such pain or
suffering is applied by or at the request of or with the knowledge or tacit consent of an
official or other person acting in the capacity of an authorized official. It does not cover
only pain or suffering arising from, inherent in or associated with legal sanctions.
Consequently, the torture is serious violation of fundamental human rights, especially
when such acts are committed by persons from whom the necessary protection and security
should be obtained. Detainees and convicts are often the most vulnerable group to these
acts, primarily because they are deprived of their liberty and feel subordinate. Prisoners
are out of sight of the rest of society, so they are a group for which the general public has
very little understanding and compassion. 24

In general, in the Republic of Northern Macedonia, police brutality and torture are
a realistic picture and practice not only in relation to the Roma, but also in relation to all
prisoners, regardless of their ethnicity.

Finally, in this chapter, I will suggest that we act faster for the Roma to be involved
in every sphere and especially in education, given that many of them do not even have
primary education, because with that they will be able to recognize discrimination and to
report it to the competent authorities and to protect themselves, but also for the state to
respond to such reports accordingly.

3.3. LGBT and transgender people in prisons

The LGBT community and transgender people are still discriminated against in the
society in the Republic of Northern Macedonia and unfortunately they are still not accepted
as normal individuals. The LGBT community in the Republic of Northern Macedonia acts
as a socially unacceptable phenomenon and people part of the LGBT community are
rejected in many spheres of life and discriminated against, even by their own families.

244https://msp.mk/wp-content/uploads/2020/01/brosura_so_cip.pdf
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This fact immediately indicates that they will be treated even worse in prisons
where there is no way to protect themselves from police officers and other prisoners.

When we stated the minimum standards in prisons in point 3.2., The Division by
categories was also mentioned, which obliges to separate men from women and juveniles,
but does not mention LGBT people, and apart from police officers, they also suffer from
by other prisoners who are physically, mentally and sexually abusive towards them.

Here 1 want to give a positive example of prisons that have divided the male part,
the female part of the prison but also a special part for people who are part of the LGBT
community. | think it has a positive effect on them being at least slightly protected from
other prisoners.

As the basic human rights and freedoms apply to every human being, they should
also apply to them and be maximally protected, because they are the most common target
of persons whose fundamental freedoms and rights have been violated even when they are
persons who have not committed crimes and who are not deprived of liberty.

In our country, we have an association of the LGBT community as well as safe
houses, which advocate for equal treatment and offer accommodation, but in prison can
not provide adequate protection.

Although it is not sufficiently regulated by written laws and norms, at the
international level we still have several norms and principles that protect people from the
LGBT community, such as The Yogyakarta Principles, which guarantee the rights of the
LGBT community and give recommendations that states should take over.

In 2006 a distinguished group of international human rights experts met in
Yogyakarta, Indonesia to outline a set of international principles relating to sexual
orientation and identity. These were called the Yogyakarta Principles and have been
frequently referred to as an authoritative statement of the principles of international human
rights relating to these fields. In November 2017 the principles were updated by the
adoption of Additional Principles and State Obligations on the Application of international
human rights law in relation to sexual orientation, gender identity, gender expression and
sex characteristics to complement the Yogyakarta Principles. The Yogyakarta Principles
have been referred to in national and international courts, as guidance on how to apply
international human rights standards to LGBT persons.?*®

25https://tgeu.org/yogyakarta-principles/
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Some of their principles are:

THE RIGHT TO FREEDOM FROM ARBITRARY DEPRIVATION OF
LIBERTY No one shall be subjected to arbitrary arrest or detention. Arrest or detention on
the basis of sexual orientation or gender identity, whether pursuant to a court order or
otherwise, is arbitrary. All persons under arrest, regardless of their sexual orientation or
gender identity, are entitled, on the basis of equality, to be informed of the reasons for
arrest and the nature of any charges against them, to be brought promptly before a judicial
officer and to bring court proceedings to determine the lawfulness of detention, whether or
not charged with any offence.

States shall: Take all necessary legislative, administrative and other measures to
ensure that sexual orientation or gender identity may under no circumstances be the basis
for arrest or detention, including the elimination of vaguely worded criminal law
provisions that invite discriminatory application or otherwise provide scope for arrests
based on prejudice; Take all necessary legislative, administrative and other measures to
ensure that all persons under arrest, regardless of their sexual orientation or gender identity,
are entitled, on the basis of equality, to be informed of the reasons for arrest and the nature
of any charges against them, and whether charged or not, to be brought promptly before a
judicial officer and to bring court proceedings to determine the lawfulness of detention;
Undertake programmes of training and awareness-raising to educate police and other law
enforcement personnel regarding the arbitrariness of arrest and detention based on a
person’s sexual orientation or gender identity; Maintain accurate and up to date records of
all arrests and detentions, indicating the date, location and reason for detention, and ensure
independent oversight of all places of detention by bodies that are adequately mandated
and equipped to identify arrests and detentions that may be motivated by the sexual
orientation or gender identity of a person.

THE RIGHT TO A FAIR TRIAL

Everyone is entitled to a fair and public hearing by a competent, independent and
impartial tribunal established by law, in the determination of their rights and obligations
in a suit at law and of any criminal charge against them, without prejudice or discrimination
on the basis of sexual orientation or gender identity.

States shall: Take all necessary legislative, administrative and other measures to
prohibit and eliminate prejudicial treatment on the basis of sexual orientation or gender
identity at every stage of the judicial process, in civil and criminal proceedings and all
other judicial and administrative proceedings which determine rights and obligations, and
to ensure that no one’s credibility or character as a party, witness, advocate or decision-
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maker is impugned by reason of their sexual orientation or gender identity; Take all
necessary and reasonable steps to protect persons from criminal prosecutions or civil
proceedings that are motivated wholly or in part by prejudice regarding sexual orientation
or gender identity; Undertake programmes of training and awareness-raising for judges,
court personnel, prosecutors, lawyers and others regarding international human rights
standards and principles of equality and non-discrimination, including in relation to sexual
orientation and gender identity.

THE RIGHT TO TREATMENT WITH HUMANITY WHILE IN DETENTION

Everyone deprived of liberty shall be treated with humanity and with respect for
the inherent dignity of the human person. Sexual orientation and gender identity are
integral to each person’s dignity.

States shall: Ensure that placement in detention avoids further marginalising
persons on the basis of sexual orientation or gender identity or subjecting them to risk of
violence, ill-treatment or physical, mental or sexual abuse; Provide adequate access to
medical care and counselling appropriate to the needs of those in custody, recognising any
particular needs of persons on the basis of their sexual orientation or gender identity,
including with regard to reproductive health, access to HIVV/AIDS information and therapy
and access to hormonal or other therapy as well as to gender-reassignment treatments
where desired; Ensure, to the extent possible, that all prisoners participate in decisions
regarding the place of detention appropriate to their sexual orientation and gender identity;
Put protective measures in place for all prisoners vulnerable to violence or abuse on the
basis of their sexual orientation, gender identity or gender expression and ensure, so far as
is reasonably practicable, that such protective measures involve no greater restriction of
their rights than is experienced by the general prison population; Ensure that conjugal
visits, where permitted, are granted on an equal basis to all prisoners and detainees,
regardless of the gender of their partner; Provide for the independent monitoring of
detention facilities by the State as well as by non-governmental organisations including
organisations working in the spheres of sexual orientation and gender identity; Undertake
programmes of training and awareness-raising for prison personnel and all other officials
in the public and private sector who are engaged in detention facilities, regarding
international human rights standards and principles of equality and nondiscrimination,
including in relation to sexual orientation and gender identity.

THE RIGHT TO FREEDOM FROM TORTURE AND CRUEL, INHUMAN OR
DEGRADING TREATMENT OR PUNISHMENT
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Everyone has the right to be free from torture and from cruel, inhuman or degrading
treatment or punishment, including for reasons relating to sexual orientation or gender
identity.

States shall: Take all necessary legislative, administrative and other measures to
prevent and provide protection from torture and cruel, inhuman or degrading treatment or
punishment, perpetrated for reasons relating to the sexual orientation or gender identity of
the victim, as well as the incitement of such acts; Take all reasonable steps to identify
victims of torture and cruel, inhuman or degrading treatment or punishment, perpetrated
for reasons relating to sexual orientation or gender identity, and offer appropriate remedies
including redress and reparation and, where appropriate, medical and psychological
support; Undertake programmes of training and awareness-raising for police, prison
personnel and all other officials in the public and private sector who are in a position to
perpetrate or to prevent such acts.?*°

"Human rights begin with the rights of the child. "A society that respects the human
rights of children will become a society that respects human rights for generations.” This
is a common position of the European Network of Ombudsmen for Children. Minority is
the most important period in a person’s life because all the things that later characterize a
person are acquired in that period, and on the other hand, all the traumas that children
suffer in that period affect a huge extent in their future development. Minority or the period
in which a person is a child is a period in which the same person prepares for independence
and for the continuation of life as an adult and mature person, so I think that everything
that happens to a child in the period of his maturity plays a huge role in the further
development of his personality. On the first hand, carefree childhood further results in sane
people who are positive for society, and on the other hand, a disturbed childhood can
greatly mean the wrong development of the person which in the future may be harmful to
society.

Children as the most vulnerable category in society, we should first protect them
and do everything in our power to prevent them from coming into conflict with the law at

248https://www.refworld.org/pdfid/48244e602.pdf
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all, but when that has already happened, we have to make sure it is fair, most caring,
resocializing and then one day they will again be a sane person, positive for society.

The Law on Justice for Children regulates the treatment of children at risk and
children perpetrators of acts that are provided by law as crimes and misdemeanors,
determines the conditions for the application of measures of assistance, care and
protection, educational and alternative measures and punishment of children and juveniles,
the position, role and competence of the bodies participating in the treatment of children
and the execution of educational and alternative measures and punishments. This law
regulates the measures for protection of the children victims of actions, which are provided
by law as criminal acts of the child witnesses and the measures for prevention of juvenile
delinquency.

The Law on Justice for Children also provides for several types of sanctions. And
that, to a child from 14 to 16 years of age for an action that is provided by law as a crime
can be imposed only educational measures. A child from 16 to 18 years of age may be
sentenced to educational measures for an action that is provided by law as a criminal
offense, and as an exception, a penalty or alternative measure may be imposed. A child
from 16 to 18 years of age can be released from punishment under the general conditions
set by the Criminal Code. A child for an action that is provided by law as a misdemeanor
may be imposed misdemeanor sanctions determined by this law.?4

The child is imposed security measures under the conditions determined by the
Criminal Code and this law. Confiscation of property and property gain and objects
obtained by actions provided by law as criminal offenses and misdemeanors of children is
carried out in accordance with the general conditions set out in the Criminal Code. The
purpose of educational measures, punishments, alternative measures and misdemeanor
sanctions is to provide their education by providing protection and assistance to children
by supervising them, by their professional training and by developing their personal
responsibility, re-education and proper development. The sanction imposed on the child
should correspond to his personality, the gravity of the action provided by law as a crime
or misdemeanor and its consequences, the need for his upbringing, re-education, education
and development, in order to ensure and protect the most necessary interest for the child.
When the legal conditions are met, the competent court imposes a punishment only if the
imposition of an educational or alternative measure is not justified. A sentence consisting
of deprivation of liberty may be imposed by the competent court only when the purpose of
the educational measures, punishment or alternative measures cannot be achieved by

AThttps://www.pravdiko.mk/wp-content/uploads/2014/10/Zakon-za-pravda-za-detsata-29-10-2013.pdf
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measures of assistance and protection. If a more severe sanction or a sanction consisting
of deprivation of liberty has been imposed, the competent court shall specifically explain
the reasons for its imposition. This law also predicts educational measures, namely, a child
over 14 years of age for an action that is provided by law as a crime may be imposed the
following educational measures: - reprimand or referral to a center for children, - under
enhanced supervision by to the parents or guardians, foster family or by the center and -
institutional measures referral to an educational institution or to a correctional facility.

Measures of reprimand or referral to a child center are imposed on a child when
there is no need for more permanent measures of upbringing, and especially if he has
committed an act which is provided by law as a crime of recklessness. Intensified
supervision measures are imposed on a child when there is a need for more permanent
measures of upbringing, re-education or treatment with appropriate supervision, and it is
not necessary to completely separate him from the previous environment. Institutional
measures are imposed on a child when there is a need for more permanent measures of
upbringing, re-education or treatment and his complete separation from the previous
environment. The duration of these measures can not be longer than five years, but up to a
maximum of 23 years. When choosing the educational measure, the court will take into
account the age of the child, the level of his mental development, his mental qualities,
inclinations, motives from which he performed the action, upbringing, environment and
circumstances in which he lived, the severity of the action, whether he has previously been
sentenced to an educational measure or imprisonment for children and all other
circumstances that affect the determination of the type of measure for achieving its goal
determined by law. A reprimand is pronounced if it is enough and only reprimand the child
for the act committed. When reprimanding the child, the harmfulness of his action will be
pointed out and he will be warned that in case of its repetition, another sanction may be
imposed on him. Referral to a child center The court will impose the measure referral to a
child center when it is necessary to take appropriate short-term measures to influence the
personality and behavior of the child.

The Law on Justice for Children also provides penalties for children who have
committed crimes. A child criminally responsible over the age of 16 can be punished only
if due to the severe consequences of the committed act and the high level of criminal
responsibility, it would not be justified to impose an educational measure. Under the
conditions determined by this law, a child over 16 years of age may be sentenced to the
following punishments: - imprisonment for children, - fine, - prohibition to drive a motor
vehicle of a certain type or category - expulsion of a foreigner from the country. Prison for
children can only be imposed as the main punishment. Child imprisonment may be
imposed on a child criminally responsible over the age of 16 who has committed an act
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provided by law as a criminal offense punishable by imprisonment of five years or more
severe, if the offense was committed under particularly aggravating circumstances and
degree of criminal responsibility of the perpetrator and it would not be justified to impose
an educational measure. The prison for children can not be shorter than one or longer than
ten years, and are pronounced at full years or at half year. When sentencing, the court may
not impose imprisonment for children for a period longer than the sentence prescribed for
that offense, but the court is not bound by the minimum prescribed measure of that
sentence. When sentencing a child to prison, the court will take into account all the
circumstances that affect the sentence to be higher or lower, prescribed in the Criminal
Code, paying special attention to the level of mental development of the child and the time
needed for his upbringing, re-education and professional training. A child serving a child
sentence may be released on parole if he or she has served at least one-third, but not before
serving one year of the sentence if the re-education is successful. If the child has been
sentenced to imprisonment for children up to two years and six months, he / she can be
released on parole for one third of the sentence. During the conditional release, the court
determines a measure of intensified supervision by the

Center for Social Work for a certain duration, which may be shorter than the part of the
unserved sentence. The court may extend the duration of the intensified supervision up to
one year after the duration of the sentence, but at most until the convict turns 21 years old.
The court will revoke the conditional release if the convicted child does not fulfill the
obligations provided by the intensified supervision or if he is on conditional release.?*

Finally, I will pay special attention to the Secondary Prevention of children at risk
according to the national strategy for juvenile delinquency in Republic of Northern
Macedonia, which aims at children and juveniles who are at risk to commit a crime or
children who have committed a crime but are not criminal responsible. Namely, it is about
early identification of children at risk or prediction of potential children and families at
risk. Secondary prevention seeks to diagnose and treat "unacceptable behavior" before it
escalates, or develops into more severe or serious forms of delinquency. The goal is to
prevent these children from continuing on that path. Very often these children are known
to the police and the Centers for Social Work and often these children come from
marginalized communities or other socially excluded groups or members of ethnic

248https://www.pravdiko.mk/wp-content/uploads/2014/10/Zakon-za-pravda-za-detsata-29-10-2013.pdf
https://www.pravdiko.mk/wp-content/uploads/2013/11/Krivichen-zakonik-integralen-prechisten-tekst.pdf
https://www.mtsp.gov.mk/content/pdf/pravilnicidetska/2020/29.6-%D0%94%D0%97.pdf
https://www.mtsp.gov.mk/wbstorage/files/zakon semejstvo _osnoven.pdf
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communities. At the level of secondary prevention, the following challenges have been
identified:

- The need to develop programs and policies for crime prevention that will be adapted to
the needs of children and juveniles from different groups, especially the Roma community
and gender sensitive programs that would emphasize the needs of girls;

- Need to develop programs in schools, followed by appropriate policies to determine the
needs of children at risk and their identification;

- ldentification of families and children at risk; - Development of methods for field
identification of marginalized and especially at risk children and juveniles who are not
included in the social protection system;

- Need to deepen the knowledge and skills of professionals in all institutions that are in
contact with children, who should play a leading role in identifying children at risk and
appropriate treatment or referral to appropriate institutions.

- Insufficient number of employees in the Social Work Center and the institutions for social
protection, which due to such lack do not perform timely and efficient preventive function.

- Lack of resources for active field work, home visits, appropriate and timely counseling,
family support, etc .;

- Develop a framework for the evaluation of existing prevention programs, such as
workshops with parents implemented by the Social Work Center and declarative social
protection institutions, in order to assess their effectiveness;

- Need to strengthen the training of staff, new recruits and existing staff in institutions;

- Absence of a detailed strategic plan and programs for prevention of juvenile delinquency
within the police department for prevention;

- Absence of specialized services and programs for children at risk, development of the
institute of foster families (specialized for children in contact or conflict with the law), as
well as absence of health programs and programs for treatment of minors who use drugs
and other substances.

The strategy provides strategic directions for: education; health, social work centers; the
police; local community.
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I will also mention the Convention on the Rights of the Child, which is considered
the Constitution of the Rights of the Child, because it covers all possible situations in which
a child may find himself, which | would like to quote Article 37 - (a) No child not to be
exposed to torture or cruel, inhuman or degrading treatment or punishment. The death
penalty and life imprisonment without the possibility of release cannot be imposed for
crimes committed by persons under the age of eighteen. (b) No child may be deprived of
his liberty unlawfully or arbitrarily. The arrest, detention or imprisonment of a child must
be in accordance with the law and used only as a last resort and for the shortest possible
time. (c) To treat a child deprived of his or her liberty with respect for the dignity of the
human person and for taking into account the needs of a person of his or her age. Every
child deprived of liberty shall be separated from adults unless it is considered to be in the
best interests of the child and shall have the right to maintain contact with his or her family
through letters and visits, except in exceptional cases. (d) Every child deprived of his or
her liberty shall have the right to urgent legal and other appropriate assistance, the right to
a court or other competent independent and impartial body to raise the question of the
lawfulness of his or her deprivation of liberty and the right to an urgent decision. 2>

The term persons with disabilities is interpreted differently by different authors,
depending on whether it is defined medically, pedagogically-psychologically or socially.
This term implies such disability in physical or psychological terms, which prevents the
normal psycho-physical development of persons leaving social, psychological,
pedagogical and other consequences. Disability is fundamentally different from disease.
While in the disease, the condition of the organism is dynamic (it has a developmental
course), in the disability the condition is static. Therefore, the consequences of an illness,
a surviving injury, or a congenital defect remain permanent. The term special needs can

29nttps://drive.google.com/file/d/1eBlgplVVm30ViK 7fSC3man9BLMH38X9/view
http://dspdp.com.mk/dokumenti/operativen-plan-za-sproveduvanje-na-nacionalnata-strategija-za-pdp-

2015-2017q/
https://rm.coe.int/16806ee54e

ZO0https://www.ohchr.org/en/professionalinterest/pages/crc.aspx
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mean many different conditions: from minor learning difficulties, severe intellectual
difficulties, psychiatric disorders, chronic diseases, etc.?>!

Like everyone else, people with disabilities deserve fair and equal treatment when
initiating proceedings and serving a prison sentence. These persons are additionally
protected as a special category, which also adopted the Convention on the Rights of
Persons with Disabilities, which guarantees them their rights and freedoms in every sphere
and situation in which they could find themselves. And some of them we will show below,
ie. the most important ones on this topic.

Article 12 Equal recognition before the law:

Participating countries affirm that people with disabilities have the right to
recognition everywhere, as do people before the law. 2. States Parties recognize that
persons with disabilities enjoy legal rights on an equal basis with others in all aspects of
life. 3. States Parties shall take appropriate measures to ensure that persons with disabilities
have access to the assistance they may need in exercising their legal rights. 4. The
participating States shall ensure the prevention of abuse in accordance with international
humanitarian law, with all measures relating to the exercise of legal rights providing for
appropriate and effective safeguards. These safeguards ensure that the measures relating
to the exercise of the lawful observance of the rights, will and privileges of the person are
free from conflict of interest and influence and are proportionate and adapted to the
situation of the person, to be applied as soon as possible. and are subject to regular scrutiny
by a competent, independent and impartial body or tribunal. Safeguards are proportionate
to the extent to which these measures affect the rights and interests of the person. 5. Subject
to the provisions of this Article, States Parties shall take all appropriate and effective
measures to ensure the equal right of persons with disabilities to own or inherit property,
to control their own financial affairs and to have equal access to bank loans and other forms
of financial lending and ensure that persons with disabilities are not subjectively deprived
of their property.

Article 13 Access to justice

States Parties shall ensure effective access to justice for persons with disabilities
on an equal basis with others, including through the provision on procedural and age-
appropriate adjustments, in order to simplify their effective role as direct and indirect
participants, including as witnesses in all legal proceedings. , from the investigation phase

Blhttp://iph.mk/wp-content/uploads/2014/09/Upatstvo-B5.pdf
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itself and another preliminary phase. 2. In order to help ensure effective access to justice
for persons with disabilities, States Parties shall promote appropriate training for staff in
the field of justice, including police and prison staff.

Article 14 Freedom and security of the person

States Parties shall ensure that persons with disabilities on an equal basis with
others: a. enjoy the right to liberty and security of person; b. and that they are not
unlawfully and subjectively deprived of their liberties and that any deprivation of liberty
is in accordance with the law and that the existence of a disability in any case does not
justify deprivation of liberty. 2. States Parties shall ensure that, if persons with disabilities
are deprived of their liberty through proceedings, they are entitled, on an equal basis with
others, to the guarantees of international human rights and to be treated in accordance with
the purposes and principles of this Convention, including providing reasonable adjustment.

Article 15 Exemption from torture or cruel, inhuman or degrading treatment or
punishment

No one shall be subjected to torture or to cruel, inhuman or degrading treatment or
punishment. In particular, no one shall be subjected to medical or scientific examination
without his or her free consent. 2. States Parties shall take effective legal, judicial or other
measures to prevent persons with disabilities, on an equal basis, from being subjected to
torture or to cruel, inhuman or degrading treatment or punishment.

Article 16 - Liberation from exploitation, violence and abuse

States Parties shall take appropriate legal, administrative, social and other measures
to protect persons with disabilities, inside and outside the home, from all forms of
exploitation, violence and abuse, including on the grounds of sex. 2. States Parties shall
also take all appropriate measures to prevent all forms of exploitation, violence and abuse,
including, inter alia, the provision of appropriate forms of assistance and support to the sex
and age sensitivity of persons with disabilities, their families and guardians, involved in
providing information and education on how to avoid, recognize and report cases of
exploitation, violence and abuse. States Parties shall ensure that protection services are
sensitive to age, sex and disability. 3. In order to prevent the occurrence of all forms of
exploitation, violence and abuse, States Parties shall ensure that all facilities and programs
modeled on the needs of persons with disabilities are effectively monitored by independent
authorities. 4. States Parties shall take appropriate measures to promote the physical,
cognitive and psychological resuscitation, rehabilitation and social reintegration of persons
with disabilities who have been victims of all forms of exploitation, violence and abuse,
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including through the provision of protective services. This resuscitation and reintegration
takes place in an environment for improving the health, well-being, self-esteem, dignity
and independence of the person and taking into account the specific genders and age needs.
5. States Parties shall implement effective legislation and policies, including legislation
and policies aimed at women and children, to ensure that cases of exploitation, violence
and abuse of persons with disabilities are identified, investigated and, if necessary,
proceedings are initiated.

Article 17 - Protection of the integrity of the person

Everyone with a disability has the right to respect for his or her physical and mental
integrity on an equal basis with others.?® In addition to the legal written norms,
conventions and recommendations, a Manual for communication with persons with
disabilities has been developed.

Some general tips:

* When meeting a person with a disability, it is appropriate to shake hands. People with
limited hand function or those with artificial limbs can usually be handled. Left-handed
handshake is also an acceptable greeting;

* If you offer help, wait until the offer is accepted. Then listen to or ask for instructions
from the person with the disability;

* Do not be afraid to ask questions when you are not sure what to do;
* Speak intelligibly, at a normal pace and speed, use clear and concise speech;

* Treat adults with disabilities as adults. It is offensive if you address them with a tone of
voice or language style that is appropriate for young children;

* Relax. Do not be ashamed to use common expressions, such as "See you later” (if you
talk to a visually impaired person) or "Have you heard of it?" (If you are communicating
with a hearing impaired person);

* Address people with disabilities by name only when you are closer;

2https://iwww.ohchr.org/EN/HRBodies/CRPD/Pages/ConventionRightsPersonsWith Disabilities.aspx#12
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» Talk directly to the person with the disability, rather than his / her companion.?>

In the past, women have been discriminated against on the grounds that they are
women, which means discrimination on the basis of sex. They were deprived of all the
things that men did, such as the right to vote, the right to free expression, and so on. But
the very fact that they were oppressed and considered less than men, led to a fight for their
rights, so in 1910 in Copenhagen was held the First International Conference of Women
and it was decided to celebrate International Day of the woman, but without setting an
exact date. The fight for women's suffrage, the fight against the threat of war, the fight for
the care of mothers and children and the fight against rising prices were some of the
demands highlighted at this Conference.

The idea of celebrating a special day dedicated to women, according to the Helsinki
Committee for Human Rights, appeared at the beginning of the 20th century, and was
especially insisted on by the socialist movement. But of all them, the greatest credit goes
to Rosa Luxemburg and Clara Zetkin.

The first Women's Day was celebrated on February 28, 1909 in the United States,
at the initiative of the Socialist Party of America. Earlier, in 1908, 15,000 women marched
through the streets of New York under the motto "Bread and Roses" demanding the right
to vote, part-time work and better pay. Bread was a symbol of economic security, and roses
were a symbol of a better life.

The following year, March 19, 1911, the holiday was first celebrated by more than
a million people in Austria, Denmark, Germany, and Switzerland. On March 8, 1913,
women across Europe held peace rallies. In Russia, at the initiative of Alexandra Kolontay,
March 8 is declared a national holiday for the first time.

In 1977, the UN General Assembly adopted a proposal declaring March 8 the
International Day of Women's Rights and International Peace.

3ttps://www.unicef.org/northmacedonia/media/6951/file/%D0%9F%D1%80%D0%B8%D1%80%D0%
B0%D1%87%D0%BD%D0%B8%D0%BA%20%D0%B7%D0%B0%20%D1%81%D0%BB%D1%83%D
0%B6%D0%B1%D0%B5%D0%BD%D0%B8%D1%86%D0%B8%20%D0%9C%D0%90%D0%9A%D0
%95%D0%94%D0%9E%D0%9D%D0%A1%D0%9A%D0%98.pdf
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and responding to discrimination in prisons

One of the most important documents concerning women's rights is the Convention
on the Elimination of All Forms of Discrimination against Women, adopted by the United
Nations General Assembly in 1979. This Convention is also known as the "Women's
Law" 2

Under Article 1 of the United Nations Convention on the Elimination of All Forms
of Discrimination against Women, discrimination against women means any
discrimination, exclusion or restriction on the basis of sex which has the effect or purpose
of jeopardizing or preventing the recognition, achievement or perpetration of of women on
human rights and fundamental freedoms in the political, economic, social, cultural and
civil or other spheres, regardless of their marital status, on the basis of equality between
men and women. In doing so, in accordance with Article 2 of the Convention, States
Condemn discrimination against women of all kinds, agree to implement, with all
appropriate means at their disposal and without delay, the policy of eliminating
discrimination against women, and to that end undertake, inter alia, to introduce the
principle of equality of men and women in their national constitutions or in the relevant
laws if they have not already done so, as well as to ensure, by legal or other appropriate
measures, the practical application of this principle; adopt appropriate legal and other
measures including sanctions prohibiting all forms of discrimination against women; to
introduce legal protection of women's rights on an equal footing with men and through the
competent national courts and other public institutions to ensure effective protection of
women from any discriminatory procedure.?>®

With regard to women deprived of their liberty, the European Committee for the
Prevention of Torture and Inhuman or Degrading Treatment or Punishment has the largest
share.

The European Committee against torture has established criteria governing its
operation in various places of detention, including police stations, prisons, places where
immigrants are detained, psychiatric facilities and correctional facilities for juveniles. Of
course, the Committee applies the above criteria to women and men deprived of their
liberty. However, in all Council of Europe member states, women prisoners represent a

BAnttps://www.ohchr.org/en/professionalinterest/pages/cedaw.aspx
https://en.wikipedia.org/wiki/Convention_on_the Elimination_of All Forms of Discrimination_Against
Woment#:~:text=The%20Convention%200n%20the%20Elimination,been%?20ratified%20by%20189%20st
ates

https://www.globalfundforwomen.org/womens-human-
rights/#:~:text=Women's%20rights%20are%20the%20fundamental ,a%20fair%20and%20equal%20wage.
https://en.wikipedia.org/wiki/International Women%27s Day
ZShttps://www.ohchr.org/en/professionalinterest/pages/cedaw.aspx
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relatively small number of persons deprived of their liberty. It can be too expensive for
states to provide a separate place for women prisoners, so they are often kept in small
locations (sometimes away from their homes and children dependent on them), in rooms
that were primarily intended for male prisoners (and maybe share them with them). Under
those circumstances, special care is needed to ensure that women deprived of their liberty
are kept in a safe and decent prison environment.

So, the recommendations are these:

e Mixed gender staffing

As the Committee stressed in its 9th General Report, mixed gender staffing is an important
safeguard against ill-treatment in places of detention. The presence of male and female
staff can have a beneficial effect in terms of both the custodial ethos and in fostering a
degree of normality in a place of detention. Mixed gender staffing also allows for
appropriate staff deployment when carrying out gender sensitive tasks, such as searches.
In this context, the Committee wishes again to emphasise that persons deprived of their
liberty should only be searched by staff of the same gender and that any search which
requires an inmate to undress should be conducted out of the sight of custodial staff of the
opposite gender.

e Separate accommodation for women deprived of their liberty

The duty of care which is owed by a State to persons deprived of their liberty includes the
duty to protect them from others who may wish to cause them harm. The Committee has
occasionally encountered allegations of woman upon woman abuse. However, allegations
of ill-treatment of women in custody by men (and, more particularly, of sexual harassment,
including verbal abuse with sexual connotations) arise more frequently, in particular when
a State fails to provide separate accommodation for women deprived of their liberty with
a preponderance of female staff supervising such accommodation. As a matter of principle,
women deprived of their liberty should be held in accommodation which is physically
separate from that occupied by any men being held at the same establishment. That said,
some States have begun to make arrangements for couples (both of whom are deprived of
their liberty) to be accommodated together, and/or for some degree of mixed gender
association in prisons. The Committee welcomes such progressive arrangements, provided
that the prisoners involved agree to participate, and are carefully selected and adequately
supervised.

e Equality of access to activities
Women deprived of their liberty should enjoy access to meaningful activities (work,
training, education, sport etc.) on an equal footing with their male counterparts. As the
Committee mentioned in its last General Report, Committee delegations all too often
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encounter women inmates being offered activities which have been deemed "appropriate™
for them (such as sewing or handicrafts), whilst male prisoners are offered training of a far
more vocational nature. In the view of the Committee, such a discriminatory approach can
only serve to reinforce outmoded stereotypes of the social role of women. Moreover,
depending upon the circumstances, denying women equal access to regime activities could
be qualified as degrading treatment.

e Ante natal and post natal care

Every effort should be made to meet the specific dietary needs of pregnant women
prisoners, who should be offered a high protein diet, rich in fresh fruit and vegetables. It is
axiomatic that babies should not be born in prison, and the usual practice in Council of
Europe member States seems to be, at an appropriate moment, to transfer pregnant women
prisoners to outside hospitals. Nevertheless, from time to time, the Committee encounters
examples of pregnant women being shackled or otherwise restrained to beds or other items
of furniture during gynaecological examinations and/or delivery. Such an approach is
completely unacceptable, and could certainly be qualified as inhuman and degrading
treatment. Other means of meeting security needs can and should be found. Many women
in prison are primary carers for children or others, whose welfare may be adversely
affected by their imprisonment. One particularly problematic issue in this context is
whether - and, if so, for how long - it should be possible for babies and young children to
remain in prison with their mothers. This is a difficult question to answer given that, on
the one hand, prisons clearly do not provide an appropriate environment for babies and
young children while, on the other hand, the forcible separation of mothers and infants is
highly undesirable. In the view of the Committee, the governing principle in all cases must
be the welfare of the child. This implies in particular that any ante and post natal care
provided in custody should be equivalent to that available in the outside community.
Whem babies and young children are held in custodial settings, their treatment should be
supervised by specialists in social work and child development. The goal should be to
produce a child-centred environment, free from the visible trappings of incarceration, such
as uniforms and jangling keys. Arrangements should also be made to ensure that the
movement and cognitive skills of babies held in prison develop normally. In particular,
they should have adequate play and exercise facilities within the prison and, wherever
possible, the opportunity to leave the establishment and experience ordinary life outside
its walls. Facilitating child-minding by family members outside the establishment can also
help to ensure that the burden of child-rearing is shared (for example, by the child’s father).
Where this is not possible, consideration should be given to providing access to creche-
type facilities. Such arrangements can enable women prisoners to participate in work and
other activities inside the prison to a greater extent than might otherwise be possible.
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e Hygiene and health issues

The Committee also wishes to call attention to a number of hygiene and health issues in
respect of which the needs of women deprived of their liberty differ significantly from
those of men. The specific hygiene needs of women should be addressed in an adequate
manner. Ready access to sanitary and washing facilities, safe disposal arrangements for
blood-stained articles, as well as provision of hygiene items, such as sanitary towels and
tampons, are of particular importance. The failure to provide such basic necessities can
amount, in itself, to degrading treatment. It is also essential that the health care provided
to persons deprived of their liberty be of a standard equivalent to that enjoyed by patients
in the outside community. Insofar as women deprived of their liberty are concerned,
ensuring that this principle of equivalence of care is respected will require that health care
is provided by medical practitioners and nurses who have specific training in women's
health issues, including in gynaecology. Moreover, to the extent that preventive health care
measures of particular relevance to women, such as screening for breast and cervical
cancer, are available in the outside community, they should also be offered to women
deprived of their liberty. Equivalence of care also requires that a woman's right to bodily
integrity should be respected in places of detention as in the outside community.

Thus, where the so-called "morning after" pill and/or other forms of abortion at
later stages of a pregnancy are available to women who are free, they should be available
under the same conditions to women deprived of their liberty. As a matter of principle,
prisoners who have begun a course of treatment before being incarcerated should be able
to continue it once detained. In this context, efforts should be made to ensure that adequate
supplies of specialist medication required by women are available in places of detention.
As regards, more particularly, the contraceptive pill, it should be recalled that this
medication may be prescribed for medical reasons other than preventing conception (e.g.
to alleviate painful menstruation). The fact that a woman's incarceration may - in itself -
greatly diminish the likelihood of conception while detained is not a sufficient reason to
withhold such medication. ¢

Z8https://rm.coe.int/16806cd377
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CHAPTER IV

Author: Angel Ristov

Drug trafficking and addiction of drugs is a global evil in modern societies.
Therefore, drug use and illegal activities should be analyzed not only in a national, but also
in a global context. Organized crime of drug trafficking is estimated to cost European
Union citizens more than 24 billion euros a year. The most common drug in Europe is
cannabis. It is estimated that it accounts for 38% of retail sales, bringing in more than 9.3
billion euros a year. According to a report, around 22 million Europeans use cannabis.?’
In second place is heroin, which earns 6.8 billion euros a year. Heroin is the cause of death
of many users. Opium is mainly produced in Afghanistan, and the Balkan route remains
the main corridor for heroin to enter the EU, although new routes are emerging from
Africa, the South Caucasus, Syria and Irag. Cocaine is in third place, and the retail market
carries about 5.7 billion euros. Colombian and Italian criminal groups are the main
distributors in Europe.

Drugs are a serious threat to the health, safety and security of people, especially the
young population. But it is also a serious threat to the future, well-being and prosperity of
the population and society. The response to this serious threat in all modern societies is
expressed through measures of prevention, treatment, harm reduction, social reintegration,
control and law enforcement.?®® Despite all efforts to prevent this evil of humanity, drugs
still find their way to its users with a tendency to increase their number. Drug use and
addiction are closely related to global social problems such as poverty, delinquency, crime,
homelessness and others. It affects all social segments of life, so the main goal of the
United Nations and the European Union and national state is to reduce the supply and

257 Joint report by Europol, the European Police Agency and the European Monitoring Center for Drugs
and Drug Addiction (EMCDDA).

258 See M. Kanevchev, The Special Part of the Criminal Law,Skopje, 2014, p.264
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demand of drugs, and thus preserve the fundamental values of society, family, the
individual. These are the goals of the anti-drug strategy of the Republic of N. Macedonia
in order to reduce supply and demand, which includes measures for prevention of
addiction, suppression of crime related to drug abuse,?®® measures taken for treatment,
rehabilitation and resocialization of drug addicts.?%°

Due to its geographical position R.N. Macedonia is a transit country through which
the main routes for drug trafficking pass. Some of these quantities end up in Macedonia,
while most of them end up in European countries. Canabis and synthetic drugs are illegally
produced for the needs of the local market in Macedonia. To determine the current situation
with drug abuse in the Republic of N. Macedonia lacks more recent research to see if there
are significant changes before and after the adoption of the National Drug Strategy.
Significant research was conducted in the period May - November 2012, in cooperation
with the Ministry of Health and the Ministry of Interior. The results of the research show
that the age group 20-34 years is the most represented in terms of drug use. In that age
category the drug is most abused.

Prejudices and stereotypes are deeply ingrained in everyday life.?6! Most people
who use drugs (90%) think that they do not enjoy equal treatment, while small number
think that they partially enjoy equal treatment with other citizens. Only one person who
uses drugs thinks they are treated equally. These data correspond to the high percentage of

259 See more T. Vitlarov, Criminal Law, Special section with practical examples, authorized lectures, 2013,
p.56.

260 With the Drug Strategy of the Republic of Macedonia 2014-2020, correlations will be made with the drug
policies adopted by the EU and the member states. Namely, the commitments of the Drug Strategy of the
Republic of Macedonia 2014-2020 are based on the basic principles: balanced approach between reducing
demand and reducing drug supply, by strengthening the core values of the European Union: respect for
human dignity, freedom, democracy , equality, solidarity, the rule of law and human rights. The objectives
of each EU Member State's strategies and action plans are to ensure and strengthen the well-being of society
and the individual, to protect public health and to ensure a high degree of security. The Republic of
N.Macedonia incorporates these approaches, principles and goals in its drug policy even before the accession
to the EU and works on their further development and improvement. In that direction, the Drug Strategy of
the Republic of N.Macedonia develops the two central concepts, which are complementary to each other.
See more National Drug Strategy for 2016-2020.

21 Discrimination is unequal treatment of people based on certain personal traits or characteristics,
discriminatory grounds, which includes unfounded classifications and differentiations in a given legal
context. Discrimination has several forms and it appears as direct and indirect discrimination.
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experience with discrimination, for which 93.3% of the respondents answered that they
were discriminated.?®2

The analysis showed that there is a much higher number of men who abuse drugs
than women, 84% of men, compared to 16% of women, of all respondents included in the
study. Information from focus group discussions indicated that parks were the most
common location for drug users. The most common forms of drug use are injecting and
smoking heroin "on foil". Very often during techno parties, synthetic drugs and tablets of
legally permitted drugs containing controlled substances, usually tramadol and diazepam,
are used in combination with alcohol. The drugs are procured from dealers. During the
weekends there is a significant violation of public order and peace under the influence of
drugs. Canabis is the most widely used, followed by heroin and synthetic drugs.

It is a common case of methadone abuse that is procured from pharmacies, but also
from addiction treatment centers (sale of the received weekly methadone therapy on the
"black market"). The three focus groups highlighted the need to train police officers,
especially on newly designed drugs. No drug use research has been conducted in prisons
so far. The only information on drug use in prisons is certain media stories as well as the
annual reports of the Ombudsman of RSM.

With the amendments to the Law on Control of Narcotic Drugs and Psychotropic
Substances in 2016, the conditions for growing cannabis for medical purposes were
regulated by legal entities that after fulfilling the conditions in terms of space, equipment
and staff, evaluated by a Commission established by Minister of Health, receive approval
for the cultivation of cannabis for medical purposes, with the prior consent of the
Government of the Republic of Northern Macedonia. The legal entity, grower of cannabis
for medical purposes, processes the dry mass of the plant exclusively in the Republic of N.
Macedonia by a legal entity that has a license for the production of cannabis extracts.

Cultivated cannabis for medical purposes in the Republic of N. Macedonia can be
processed exclusively by legal entities that have a license for the production of cannabis
extracts. The adoption of this law enabled the export of dried flowers obtained by growing
cannabis for medical purposes on the markets in Europe and beyond. So far in the Republic
of N. Macedonia, approval for cultivation of cannabis for medical purposes after

262Research of experiences and knowledge for prevention and protection against discrimination of
vulnerable groups of citizens, ESE, Skopje, 2019.
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previously obtained consent from the Government of the Republic of Northern Macedonia
have received twenty-nine companies, with a tendency to increase that number.

The interest for investing in the Republic of N. Macedonia for growing cannabis
for medical purposes is due to the favorable business climate, as well as the cheap labor
on the labor market. The interest has also increased due to the rapidly rising price on the
world stock market of cannabis oil and the dried flower of the cannabis plant. The
supervision over the implementation of this law and the regulations based on this law are
performed by the Ministry of Health, Ministry of Agriculture, Forestry and Water
Economy, Ministry of Interior, Agency for Medicines and Medical Devices, Ministry of
Finance - Customs Administration, Agency for control of the cultivation and extraction of
cannabis and production of cannabis and cannabis products for medical and scientific
purposes and other state institutions.

In recent years, the problem of illicit drug trafficking has become particularly acute
with the amendments to the Law on Narcotic Drugs, which allowed the production of
cannabis for medical purposes. Very often this cannabis, due to numerous abuses in the
supervision and control of the process of growing cannabis for medical purposes ends up
on the domestic market. Numerous police actions for seizure of large quantities of cannabis
have become more frequent in cooperation with the regional police and DEA.

The problem becomes especially topical and serious with the announcements about
the need to legalize the use of cannabis for personal use. The fact of great support from
certain non-governmental organizations as well as the position of the Government of RN
Macedonia which is announced regarding this issue is astonishing. Will the use of cannabis
for personal use in small quantities be allowed and legally regulated, the future will show.
However, this issue should be approached very carefully and cautiously because the future
of the young generations may be in question. The increased availability of narcotics,
especially cannabis in our society is reflected in the prison environment.

There are several reasons for the increasing use of psychotropic substances and
narcotics today.?%® One of the most pronounced causes is poverty, financial and economic
problems, dysfunctional families, declining family and social values. The use of
psychotropic substances and narcotics is often associated with crime and the commission
of crimes directly or indirectly related to the use of narcotics.

According to a study, a stereotype of a drug user is a person who in no way
contributes to society, a person who is unemployed or incapable of work and who does not

283 J, Bukelic, Drug Myth or Disease, Institute for Curriculum and Teaching Aids, Belgrade, 1998, p. 43.
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pay taxes; a person who is load to the state, because it is necessary to pay the costs of
rehabilitation, procurement programs, etc., a person who causes harm through overdose,
physical injuries and illnesses, cause fear for others from violence and infectious diseases,
blood-borne diseases and infections, etc.?%*

The drug trade and its use have also been recorded in prison conditions, according
to the 2017 Report of the Ombudsman of RN Macedonia. Drugs were readily available in
prisons despite heavy control and surveillance. A large number of drug-addicted prisoners
are also serving their sentences in prisons, which requires medical treatment.

The example when drug addiction is acquired in prison is not uncommon. For these
reasons, the recognition and response of the symptoms and indicators of drug addiction in
prisoners is extremely important in the actions of prison officials. These are in order to
provide adequate health and psychological assistance to these people. Indicators that can
be used to identify drug abuse in prisons can be divided into physical, emotional, personal,
work, social and others.

Physical signs of drug abuse are most often: 1) Poor physical (ascetic) appearance,
pallor, swollen (bloated) face; 2) Sudden weight loss or sudden weight gain, decreased
appetite; 3) Increased need for sugar and sweets; 4) Frequent health disorders, nausea,
vomiting, sweating; 5) Prolonged cough and respiratory infection; 6) Cold and sweaty
palms, shaking hands; 7) Fatigue and rapid fatigue and 8) Difficult and slow walking; 9)
Redness in the eyes, sensitivity to light and empty eyes; 9) Rash and burns on the body,
needle stings, unhygienic and bad personal appearance.

Emotional signs of drug abuse are: 1) Frequent mood swings, hallucinations and
crises; 2) Radical mood swings 3) Aggressive behavior, impatience and nervousness; 4)
Oblivion, lack of concentration and difficult maintenance of attention; 5) Non motivation
and loss of interest in any activities; 6) Psychological changes in the personality, decrease
in self-confidence, depression and withdrawal in oneself; 7) Decreased ability to reason
and non-negotiable behavior

Personal signs of drug abuse are: 1) Disturbed relationships with family members
and other convicts; 2) Non-cooperation and hostility towards family, convicts, lawyers and
employees; 3) Lack of interest in free activities in the prison; 4) Aggressive treatment
towards prison staff and others and 5) Violation of the rules of conduct.

264 Why wouldn’t I discriminate against all of them? —A report on Stigma and Discrimination towards the
Injecting Drug User Community, Australian Injecting and lllicit Drug Users League (AIVL), Canberra,
Australia, 2011, p. 48
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Working signs for drug use are: 1) Loss of interest in work and other activities; 2)
Lack of concentration at work; 3) Distrust, negative attitude towards prison staff and 4)
Problems with discipline and non-compliance with work responsibilities.

Social signs of drug use are: 1) Quarrels with other convicts, fights, thefts; 2)
Suspicious 3) Offensive speech and hateful use of unknown words (slang) lying and
dishonest behavior, etc.

Other reasons: 1) Smoking non-stop; 2) Frequent use of eye drops; 3) Possession
of utensils necessary for drug use (spoon, tablets, etc.).2%°

Drug addiction is a difficult disease to cure. It is even more difficult to treat in
prison conditions due to the numerous specifics of the prison environment. Therefore, it is
rightly pointed out that drug addiction treatment is accompanied by great uncertainty in
medical practice.?®® Narcotics addicts in prisons are often discriminated against by other
inmates, and sometimes by prison staff. This is especially true at times when drug addicts
are in crisis. Therefore, when dealing with such persons, officials should pay special
attention to cases when they face an abstinence crisis and seek appropriate medical and
health care for them. Otherwise, it can be fatal for the health of such convicts.

Abstinence crisis syndrome occurs when the use of a narcotic substance is stopped
or re-used after a certain period of time. It is an undoubted indicator, a sign that the person
is addicted to narcotics.?®” Usually the abstinence crisis lasts from five to ten days. It is
expressed by strong changes in metabolism.?®® There are various ways to overcome this
crisis. In such situations, the need for medical assistance and separation of the addict from
the environment in which he lives is mandatory, in order to avoid possible other problems
as a result of the crisis.?®°

265 B llic, Drugs among your children, (manual for parents), Association for Fight against Drug Addiction,
(Svilajnac: GEA), Belgrade 2002.

26 C. P. Petrovic, Drugs and Human Behavior, Biggs, Belgrade, 1983, p. 247-249.
%7 hidem.
281 pidem.

269 Abscessive crisis (syndrome) manifests itself in four stages. The first stage is characterized by a desire
and desire for drugs, mood swings, mental tension, insomnia and loss of appetite. This phase usually lasts 8
to 12 hours from the last taking of the drug and lasts 12 hours. In the second stage, these syndromes progress
and last from 24 to 40 hours after the last drug is taken. Most often the addict at this stage has a fever, seizures
and tension. The third phase begins after 40 hours when these symptoms are followed by muscle pain, anxiety
and psychomotor agitation. The fourth stage occurs about 72 hours after the last taking of the drug. It is
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Prisons lack in-depth research on discrimination on this basis. According to a
survey conducted by the non-governmental organization ESE in 2019, 93.3% of
respondents who are addicted to drugs said that they faced discrimination on this basis,
which indicates that the reason for discrimination is not always the health of people, but
their position in society, non-acceptance by society, treatment by the police as if they were
criminals, the perception that drug use is a crime etc.?’% Only two people answered that
they had experience of discrimination based on gender. It is not clear from the data whether
in these cases of discrimination there was intersection on several grounds (for example,
belonging to a marginalized group, health status, etc.), given that more answers to this
question are allowed.

Social and health care is an area in which people who use drugs most often face
discrimination (70%). 20% of the respondents answered that they faced discrimination in
the field of labor relations and the judiciary and administrative bodies. Other respondents
who used drugs stated that they faced discrimination in access to goods and services;
education, science and sports, and one respondent with discrimination regarding the right
to membership in a political party. The latter fact coincides with the fact that one person
was discriminated against on the basis of political conviction.

Several sources confirm that people who use drugs are victims of systemic
discrimination, which is confirmed by the data from this analysis, which is actually the
biggest obstacle to reporting cases of discrimination, due to fear of victimization and worse
treatment after reporting. Namely, 83.3% of the respondents had experience of
discrimination by a state body, one person with discrimination by a local self-government
unit, while two persons stated that they had experience of discrimination committed by a
natural person.

Despite the high percentage of experience of discrimination by people who use drugs, they
do not have sufficient knowledge of the available mechanisms for protection against
discrimination. Almost all respondents in the interviews (93.3%) answered that in case of
discrimination citizens can seek protection from civil society organizations, and some of

characterized by the maximum intensity of all the listed symptoms accompanied by abdominal pain, diarrhea
and vomiting. As a result, the addict appears weak and scared with fever in the body.

210Research on protection against discrimination .., p. 58.
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them additionally answered that protection can be sought from the Ombudsman (40%),
13.3 % in the CPD and 6.6% in the court.

Republic of N. Macedonia is one of the countries in the world?* that has managed
to provide a multispectral approach to the response to HIV / AIDS.?? It is this approach
that has ensured that the low prevalence of infection that is localized within the groups at
highest risk is maintained. However, this does not mean that the fight against HIV / AIDS
is completely won.2”® The continuous efforts in this area, the integrated and harmonized
approach contribute to better dealing with it, not allowing a change in the epidemiological
peacture in the country.

According to the findings of the 2010 Biological and Behavioral Studies, there is
still a significant level of high-risk behavior among injecting drug users, sex workers, same
sex relations, and convicts serving prison sentences. The current trend of new HIV
infections and high rates of hepatitis C infection among drug users confirms this.

The Republic of N.Macedonia has the lowest level of HIVV compared to all other
countries in the region. The first HIV positive case was registered in 1987. The first case
of a person suffering from AIDS was registered in 1989, and the first death was registered
in 1990. In the period 1987-2011, a total of 146 people were registered with HIV / AIDS.

In the period 2005-2011 when in R. N. Macedonia were implemented activities of
the Global Fund at the Ministry of Health, a total of 76 people living with HIV / AIDS are
registered. This is primarily due to the increased activity of all stakeholders involved in the
implementation of the activities against HIV at all levels, as well as the promotion and

271 In 2010, 1.8 million people died of HIV / AIDS worldwide, of which 1.3 million lived in sub-Saharan
Africa. In the period from 1997 to 2010, the rate of new HIV infections dropped by 21%. Currently, 15
million people worldwide need ARVT treatment. Of these, 10.6 million live in Africa. On average, about
3,200 newly infected people with HIV are treated for ARVT every day worldwide (or a total of 6.6 million
people are on ARVT each year), but more than 7,100 daily or (2.6 million annually) and remain infected
with the virus without treatment. People living with HIV / AIDS are in the most productive years of their
lives (15-49 years). In Eastern Europe and Central Asia the number of people living with HIV has increased
by 250% .

272 See National Strategy for HIV 2012-2016, p. 2.
281 bidem.
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availability of HIV testing services and institutions for the general population, especially
vulnerable groups and young people.

The case law of the European Court of Human Rights as a stereotype that refers to
the health of people predicts HIV infection.?’* Thus in the case of Kytin v. Russia concludes
that "ignorance of how AIDS spreads and creates prejudices that stigmatize and
marginalize those infected with HIV ... as a result, HIV-positive people are a vulnerable
group with a history of prejudice and stigma."” In the case 1.B. v. Greece the court finds that
HIV-positive people have faced a range of problems not only medically but also
professionally, socially, personally and psychologically.... deep-rooted prejudices, even
among the most educated people.?”

In the Republic of Macedonia, there are still misconceptions about the manner of
transmission of HIV infection and they are an important factor that contributes to
prolonged risky behavior and stigmatization of people living with HIV / AIDS. In the
populations of sex workers and people who inject drugs, there is a positive trend in terms
of condom use during the last sexual intercourse, while in other groups there is a negative
trend in condom use, compared to 2007. Data on condom use during anal intercourse are
unsatisfactory, the percentage of use ranges from 30-50% in different population groups.
Condom use in people who have sex under the influence of alcohol / drugs ranges from
10-18%, which is a very low percentage and potential risk for HIV and other sexually
transmitted infections (STIs).

From the findings of the 2010 Biological and Behavioral Studies, it can be
concluded that there is still a significant level of high-risk behavior among injecting drug
users, sex workers, homosexual relation, and convicts serving prison sentences. The
current trend of new HIV infections and high rates of hepatitis C infection in drug users
confirms this.

The associated level of stigma and discrimination among high-risk groups and
people living with HIV / AIDS is still high. Data from several studies conducted in these
groups confirm the still high level of stigma and discrimination against injecting drug
users, sex workers, convicts, homosexuals and people living with HIV.27

274 For more on the case law of the European Court of Human Rights relating to discrimination on the
grounds of HIV see Case Kiytin v. Russia and GN v. Italy.

275 7. Poposka, L. Jovevski, op. cit., p. 21.

276 According to the World Health Organization, health is a state of complete physical, mental and social
well-being, not just the absence of disease or physical defects. This basis protects people from unequal
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Prisons are considered a high-risk environment for HIV transmission. Numerous
factors contribute to this condition: injecting drug use, tattooing with non-sterile
equipment, unprotected sex, high rape rates as well as substandard conditions and
overcrowding. With the improvement of the living conditions in the prisons in 2018,
especially in the new part of the Idrizovo Prison which covers as much as 3/5 of the total
number of convicts in the state, it is expected to significantly reduce and prevent the
number of newly infected HIV convicts.

Currently in Macedonia there are over 210 registered HIV patients, of which 20
were detected in 2012, and 24 in 2013, only 11 in 2014.2”" According to the Institute of
Public Health, the most common factor in the spread of the infection is the practice of
unprotected sex.%’®

In prison conditions, according to the statements of the convicts, this is a taboo
topic, although everyone who has spent a long time in prison has seen or heard of
homosexual relationships and sexual violence. Despite this, cases of reporting to prison
authorities in prisons are very rare. In court practice so far, no reports of prisoners have
been recorded, nor has a procedure been conducted, despite suspicions and rumors of such
occurrences in prisons.?”

According to research conducted by non-governmental organizations, the most
common reason for the spread of HIV in prisons is sexual violence between prisoners, as
well as unprotected sex.?®° Improving living conditions in prisons and reducing the number
of convicts in cells will significantly contribute to preventing the spread of HIV among
prisoners.?!

treatment based on current and past health status. Based on that, discrimination on the basis of health
condition refers to both mental and mental health.

2"National Strategy for HIV .., p.10.

281 hidem.
219 G. Karadzovski, Epidemiological Report 1987-2010, Institute of Public Health Skopje, 2010.

280National Strategy .., p. 11.

281 |n Eastern Europe, heterosexual contact remains the dominant mode of HIV transmission (48%). People
who inject drugs intravenously, which are very common in Russia, account for as much as 43% in the Eastern
European region. In Central Europe and the Balkans in the last few years the predominant mode of HIV
transmission remains sexual contact between men (MSM) - 29%, followed by the mode of spread of HIV
through heterosexual contact - 24%.
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In order to increase protection against HIV / AIDS in prison conditions,
epidemiologists make general protection recommendations that should be practiced by
prison authorities. In this regard, it is recommended:

- improving general hygiene and improving the quality of health care and care for
prisoners;

- development and implementation of a program for continuous information of all
prisoners on the manner of protection from HIV infection, as well as the danger of other
infections transmitted through blood and sex, with special reference to safe behavior;

- continuous education for all prison staff, on the ways of protection in professional
exposure to blood and blood derivatives suspected of HIV or other blood-borne infections
and on overcoming stigma and discrimination;

- Implementation of a sustainable program for continuous distribution of condoms among
persons serving prison sentences;

- Respect for the right of prisoners to voluntary counseling and testing for HIV;

- Respect for the right of prisoners in case of need to be allowed to receive antiretroviral
therapy, in accordance with the applicable protocol for persons free;

- Program for treatment of drug users serving prison sentences, with special reference to
intravenous drug users.

According to research by the NGO Hera, the problem of violence is a reality in prisons in
transition countries, where the internal prison hierarchy is based on a “caste system”, which
is supported and even accepted by some prison authorities.?®? The existence of such a
system inevitably has a detrimental effect on lower-caste prisoners, in extreme cases
forcing some of them to accept to be sexual objects and victims of violence. This includes
unprotected sex, which can lead to HIV transmission.?® According to the current situation
in Macedonian prisons, no cases of AIDS have been registered. Hera has conducted

282Needs Assessment of People Living with HIV in the Republic of Macedonia, NGO HERA-Skopje,
November 20009.

283 Apart from discrimination based on health status, very often in practice this basis is closely related to
discrimination based on belonging to a marginalized group and sexual orientation. For more on
discrimination based on sexual orientation see the case of the European Court of Human Rights Vallianatos
and others v. Greece, X and others v. Austria and Smith and Grady v. UK.
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voluntary HIV testing and counseling for prisoners. In Macedonia, the number of AIDS
patients has increased compared to previous years.

In order to increase HIV protection in prisons, the Strategy envisages a special
section on Prevention among convicts serving prison sentences and detainees. The main
strategic goal is to maintain the low prevalence of HIV / AIDS among convicts serving
prison sentences. The following strategic interventions are envisaged in that direction:

1. Maintenance and expansion of the Services for reduction of harms from intravenous
drug use through substitution prevention and treatment of drug abuse in the Idrizovo
Penitentiary and the Skopje Prison Penitentiary for convicts.

2. Establishment of services for prevention and treatment of drug abuse for convicted
persons serving prison sentences in other penitentiary institutions in the Republic of
Macedonia;

3. Holding information and educational sessions on prevention of HIV / AIDS / STIs / drug
use for convicted persons serving prison sentences;

4. Holding informative and educational sessions for prevention of HIV / AIDS / STls /
drug use for the officials in the penitentiary-correctional institutions;

5. Preparation of informative-educational materials in order to inform, educate and prevent
high-risk situations in prisons for convicted persons serving prison sentences and officials
from penitentiary-correctional institutions;

6. Distribution of free condoms among convicted persons serving prison sentences;

7. Cooperation with civil society organizations in prevention, support and treatment for
HIV / AIDS / STIs / drug use of convicted persons who are serving a prison sentence;

8. Development of processes and protocols for dealing with convicted persons serving
prison sentences in cooperation with the Ministry of Health and NGOs in the distribution
of substitution therapy.

People with disabilities are often discriminated against because of their mental and
physical disabilities. Discrimination on this ground is making of any distinction, exclusion
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or restriction on the basis of disability for the purpose or effect of violating or destroying
the recognition, enjoyment or realization of an equal basis with others, of all human rights
and fundamental freedoms of political, economic, cultural and civil and any other field.
This form includes all forms of discrimination, as well as the denial of reasonable
accommodation.?4 This type of discrimination in everyday life, as well as within prisons,
occurs in the form of lack of reasonable accommodation, such as lack of adequate access
to facilities, elevators, means and aids for safe movement and assistance and etc.?®

According to the case law of the European Court of Human Rights in the case of
Alajos Kiss v. Hungary the Court states that people with disabilities are subject to historical
prejudice with lasting consequences that have resulted in their social exclusion.?®® Such
prejudices are contained in the legal stereotypes that prohibit individualized assessment of
the capacities and needs of people with mental disabilities.

With the adoption of the Law on Prevention and Protection against Discrimination
in 2019,%7 normative assumptions were created for substantial improvement of the system
and institutional mechanisms that guarantee equality and ensure prevention and protection
against discrimination. The implementation of the Law is largely conditioned by the
establishment and functioning of the Commission for Prevention and Protection against
Discrimination (hereinafter the Commission), as a special body for promoting equality and
non-discrimination in society and providing protection to persons who have suffered
discrimination.

The analysis shows that people with disabilities have insufficient knowledge and
little personal experience with the Commission. The most common grounds for
discrimination in our community are disability, health status and national or ethnicity, and
areas of discrimination are social and health care, labor relations, access to goods and
services, as well as education, science and sports. Most people with disabilities (70%)
recognize discrimination as unequal treatment, while 33% define it as restricting rights and
preventing access to goods and services (30%). In terms of enjoying equal treatment in
society, only 17% of people with disabilities consider themselves enjoying equal treatment

284 The Court of Justice of the European Union in the case of Sonia Chacon Navas v. Eurest Colectividades
Sa defined disability as "a limitation resulting from a physical, mental or psychological barrier that
precludes the participation of the person concerned in their professional life."

285 For more see Guide to the Grounds for Discrimination, OSCE, 2013, p. 39-41.
286 See Z.Poposka, L. Jovevski, Anti-Discrimination Law, OSCE, Skopje, 2017, p. 21.
287 Official Gazette of RSM no. 08-2888 / 1 dated 16 May 2019
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in society; 30% think that they do not have equal treatment, and 53% think that they have
partially equal treatment in the society.

Consequently, as many as 73% of people with disabilities consider themselves
discriminated against in our society, as opposed to 27% who believe that they are not
discriminated against. The most common ground for discrimination was disability, faced
by 57% of people with disabilities, followed by health status (30%) and nationality or
ethnicity (20%). Every third person with a disability (33%) faced discrimination in the
field of labor relations and social and health care, while 20% of them faced discrimination
in access to goods and services. Discrimination was most often committed by state bodies
and less by individuals.

People with disabilities stressed the need for more information and greater presence
in the media, daily news and print media, because all people with disabilities do not have
access to the Internet and do not know how to use this tool. It is also necessary to strengthen
the capacities of persons with disabilities and their representative organizations for
advocacy and involvement in the adoption of policies affecting persons with disabilities,
especially for discrimination based on disability. It is necessary to harmonize the
legislation, in accordance with the Convention on the Rights of Persons with Disabilities,
which has been ratified by our country and according to which the concept of inclusive
equality and non-discrimination is set as a principle and as a right.

People with disabilities face inaccessible infrastructure and facilities on a daily
basis, but also with barriers to exercising their rights and receiving certain services by
institutions. The premises of the CPD are inaccessible and inaccessible to people with
disabilities. Also, the information in our country is not given in a format that is accessible
to people with disabilities. The websites of the institutions, the media, and in this case the
CPD, are not available to people with sensory and intellectual disabilities. Our state is
obliged to provide accessibility - both physical and access to information for people with
disabilities. Sign language, Braille and easy-to-understand formats are limited and under-
promoted. The CPD must be accessible to persons with disabilities.

Persons with special needs or with disabilities, can also appear as persons sentenced
to imprisonment.?®® Their special needs often arise as a basis for discrimination. In that
sense, in order to prevent discrimination on this basis, it is very important for the competent
persons to identify persons with such needs, to recognize the problem and to respond

28 G, Poposka, Discrimination based on disability in international human rights law, Macedonian Center
for Cooperation, Skopje, 2014.
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appropriately to it. For that purpose, there is no doubt about the need for education for
prevention of discrimination and appropriate response to it by the employees in the prison
institutions. It is also necessary to remove all possible prejudices regarding communication
with these people so that these people are less disturbed or separated from the group.

Age is also the basis for discrimination.?® It refers to the age of the person who is
a potential victim of discrimination. Discrimination on this basis is deeply rooted in the
prejudices and stereotypes in society that a person's characteristics and qualities stem from
his age.?®® Sometimes, different treatment is provided within the legislation. As a result of
this ground for discrimination, the term ageism has emerged as a deeply unpleasant
phenomenon felt by young or middle-aged people.?®* Accordingly, age protection applies
not only to persons considered older or younger, but also to any person who has potentially
undergone illicit and unequal treatment because of their age. Specific to this type of ground
for discrimination is the fact that people throughout life due to the natural process of
growth and aging can be part of both protection groups.

In the case law of the European Court of Human Rights, which are related to the
prison environment, there are cases of discrimination against persons on the basis of
juvenile prevail.?®2 However, there are no cases in which elderly applicants have
complained of age discrimination.

In practice, most convicts are young. The cases of perpetrators of criminal acts are
less frequent in old age. However, there are cases where elderly convicts or elderly convicts
with disabilities may appear as victims of discrimination and unequal treatment by the
prisoners themselves. However, the possibility of unequal treatment or the impossibility

289Guide to the Grounds for Discrimination .., p. 43.

29 See more at B. Kadriu, Age Discrimination in International Human Rights Law, Faculty of Law Justinian
I Skopje, 2010.
21 R. Butler, Age-ism: Another form of Bigotry, The Gerontolist, 1969.

292 For more on this see D.G. v. Ireland, Boumar v. Belgium and T. v. Great Briatain.
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of exercising certain rights due to physical or other obstacles may arise from the competent
prison authorities. Therefore, it is very important to respect the legislation, as well as to
prevent discrimination in practice in such cases. In most cases, the reasons for older
prisoners are the result of serving a long prison sentence or life imprisonment. Exceptions
are rare when the perpetrators of the crimes are over the age limit. The needs of younger
and older convicts are different. Therefore, prison services should be careful in their
treatment of persons according to their age and needs, in order to avoid discrimination on
this basis.

4.5. Prevention of radicalization in prisons

As a result of the spread of radicalism in the world in the recent years, this
phenomenon is also present on the territory of the Republic of S. Macedonia. The presence
of right-wing groups and extremist religious groups leads to the emergence of violent
extremism and other crimes against the territorial integrity and security of the state. By its
very nature, violent extremism means the denial of democratic processes, democracy, and
human rights and freedoms. Radicalism is the use of violence, terrorism and the spread of
fear through illegal and prohibited actions, which poses a serious threat to humanity on a
global scale.

In prisons, there are serving prison sentences and persons who took part in conflicts
in the Middle East or prepared for terrorist acts in the country or abroad. Due to such cases
in the society, but also in the prison environments, cases of discrimination on the basis of
the religious beliefs of the convicts with Muslim confession may occur. In that sense,
discrimination can be manifested as contempt by other convicts and prison staff, creating
negative stereotypes, inciting discrimination, inciting physical and psychological violence,
threats and more.

Republic of N. Macedonia has a strategically important geopolitical location with
a complex social and multiethnic structure. Therefore, citizens need to show unity in
dealing with organized crime and radical ideologies.?®® This applies especially to those
who call for violence and endangerment of the social and constitutional values of the state.
Violent extremism and terrorism pose a growing international threat that is a significant
motivator for the need for improved and enhanced collective security and institutional

293 See G. Marjanovic, Criminal Law General part, Studentski zbor, Skopje, 1988.

168

Centrul pentru . Z Zdruzhenie
Promovarea Invatarii g CPi’Pyj na gragjani
Permanente 27wy IURIDICA PRIMA

Penitenciarul

Co-founded by the Kazneno popravni
Erasmus+ Programme zavod Pozarevac Timisoara
of the European Union Zabela

1 PRED
<Y 12

oy

/’

4&'@



and responding to discrimination in prisons

cooperation. It is therefore necessary for the competent authorities to prevent these
challenges in modern society in a timely manner.

Violent extremism and terrorism are two separate and special problems that
threaten the Republic of N. Macedonia, the Balkan countries and the wider international
community.?®* These threats are very serious if not treated in a timely, continuous and
appropriate manner. The threats of violent extremism and terrorism are combined and
intertwined, and are found in specific geopolitical locations within and outside the borders
of nation states. In doing so, good practices must be taken into account that the more the
capabilities and capacities for preventing violent extremism are developed, improved and
maintained, the less the capacities and capabilities will have to be used in the fight against
terrorism. The preventive approach to radicalization and violent extremism is the most
economical way to deal with this problem. It must not be under-treated or completely
ignored, given that the use of force is always the last, not the first, and only response option.
Radicalization in itself is not a threat to society unless it is linked to violence or other illegal
acts, such as incitement to hatred, which is legally defined in accordance with international
human rights law.

Terrorist radicalization, however, is a dynamic process through which the
individual is able to accept terrorist violence as a possible, even legitimate, course of
action. There is no single profile that encompasses all terrorists, nor is there a clearly
defined path that leads the individual to terrorism. Profiles built on stereotypical
assumptions based on religion, race, ethnicity, gender, socio-economic status, etc., are not
only discriminatory, but also ineffective, at the risk of exacerbating and fueling the spread
of both phenomena. For these essential reasons, the identification of terrorism of any
nationality, religion or ethnicity must be rejected.

Imprisonment is not only intended to punish the perpetrator of a crime. It also has
its own re-socializing function, to correct the perpetrator and not to repeat the crime.
Therefore, in such cases it is necessary to continuously improve the conditions in prisons,
education of perpetrators, psycho-social support, etc. in order to realize the mistakes they
have made and to change life perceptions.

294\ Kambovski, Criminal Law, General Part, Culture, Skopje, 2004.
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4.6. Emergencies and vulnerabilities of persons deprived of their liberty

Emergencies as special circumstances in society also have an impact on prison life.
Therefore, proper planning for the prevention and management of such emergencies is
necessary. A good system is needed that will function in practice, preparation and
information of all stakeholders concerned with the state of emergency (natural disaster,
military, emergency, crisis). One of those examples is the pandemic of the Covid 19 virus,
which did not leave out the prison environment in its spread.

In order to prevent the uncontrolled spread of the deadly virus in prisons, it is also
necessary to observe health measures of protection against the Covid 19 virus. In that
sense, in the Macedonian prisons, the convicts who left the prison on the basis of trials,
weekends or other work obligations and health needs, after returning are subjected to a
series of checks. Temperature is measured immediately at the door, and rapid covidate
tests are provided for the three largest prisons in the country. Such checks are performed
in Idrizovo, in the Prison - Skopje and in the prison in Stip.

Despite the pandemic, prisoners were not denied the right to go home and have
weekend leave at certain period. On several occasions, the Sanctions Enforcement
Administration banned the use of such benefits due to the danger of Covid-19, depending
on the recommendations of the Commission for Protection against Infectious Diseases.
Despite the observance of protection measures, however, experience shows that the
greatest transmission of the disease is actually through employees.

Prison services take strict rules to prevent the spread of the infection. Disinfection
dispensers have been set up in several places, it is mandatory to wear masks, and if the
symptoms of the virus appear, if necessary, the whole ward is placed in isolation. These
are in order for the sick people not to come in contact with healthy convicts. According to
the available information, the most infected with Covid 19 in prisons were in the period
from November to December 2020, which had a large number of infected, a total of 31 of
which one prisoner died.

In order to avoid unwanted deaths of convicts, it is necessary for the competent
institutions to take timely and coordinated actions for full implementation of the
recommendations of the WHO, the UN and the Council of Europe. This is necessary in
order to avoid undesirable situations and to enable full respect for the right to health care
and protection of human dignity of persons deprived of their liberty, persons employed in
the prisons and families of these two categories of persons.
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In order to comply with the protection measures and to avoid serious consequences,
the prison authorities envisaged stricter measures to comply with the epidemiological
recommendations. In that sense, it is provided for the employees who will not respect them
and will be noticed without masks, there will be fines - 5% of the salary for disciplinary
misconduct. According to information received from the prisons, 19 employees were
infected by Covid, more than convicts.

Full, thorough and rapid implementation of the recommendations of the competent
authorities, as well as international organizations is imperative for prevention and
suppression of the occurrence and spread of COVID-19 among the prison and detention
population. As a result, prison escapes, riots, and the uncontrolled spread of the disease are
occurring almost all over the world. In Italy, for example, there have been several riots and
more escapes since the government announced measures to prevent COVID-19 in prisons,
but these measures were not in the context of recommendations from the WHO, the UN
and the Council of Europe and were too restrictive. Six prisoners died and 20 escaped. In
France, 10 days after the death of a 74-year-old detainee who tested positive for KOVID-
19, it was reported that ten prisoners were already positive for KOVID-19, while 450 others
showed various symptoms and were being tested. Although France is one of the countries
that have adequate conditions in closed institutions for maintaining hygiene, as a result of
the first case of COVID-19 in a closed institution in France, between 5,000 and 6,000
prisoners are waiting for the benefit of early release from serving special problems. In
Colombia as a result of riots in prisons caused by fear of spreading the virus 23 prisoners
died and 83 were injured, due to which Colombia is preparing a legal solution for amnesty
of about 10,000 prisoners .

According to the European Prison Observatory, a publication analyzing the impact
of Covid 19 on prison facilities lists a number of complaints as well as measures taken to
protect against the virus in many European countries. In that sense, as preventive measures
for protection of persons deprived of liberty and employees in prison are listed: 1)
Limitation of the duration of visits; 2) Complete ban on visits and weekends; 3) Frequent
disinfection of the premises where the convicts live and the employees work; 4) Increasing
the time spent in the fresh air; 5) Ventilation of the premises; 6) Mandatory wearing of
protective masks and gloves; 7) Mandatory temperature measurement at the entrance to
the prison premises; 8) Increased vitamin nutrition; 9) Isolation of newly arrived convicts;
10) Increased health surveillance; 11) Allowed telephone communication in order to
reduce depression and the introduction of a video calling system; 11) Posting signs for
respecting the protection measures against Covid 19 and others.
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4.7.Migrants as a vulnerable group

In recent years, the analysis of the situation and trends in the Balkan and European
countries show increased migration and movements of migrants and refugees, many of
which belong to vulnerable categories of persons, such as: unaccompanied children,
potential and victims of trafficking, single parents with children, the elderly and people
with disabilities. There has also been a significant increase in the number of illegal
migrants and this trend is expected to continue in the next few years.

Migrants most often transit through the Republic of N. Macedonia, because the
country is a crossroads of international corridors. There is also the so-called the "Western
Balkans" route, through which over one million migrants and a large number of illegal
migrants have passed in the last two years alone. Countries of origin of illegal migrants are
Syria, Afghanistan, Pakistan, countries in the Middle East and Africa. lllegal migrants
usually enter from the southern border of the Republic of N. Macedonia with the Republic
of Greece, on the territory of the municipality of Gevgelija and the surrounding area. They
leave the country mostly on the northern border with the Republic of Serbia, through illegal
crossings in the municipalities of Kumanovo and Lipkovo. In addition, illegal centers of
entry and exit from the country were discovered on several occasions.

There is also a branch through Kosovo, which is used as an alternative to the
existing corridor to the Republic of Serbia. Transit through the Republic of N. Macedonia
is implemented in an organized manner by criminal groups. Transportation is usually done
by passenger motor vehicles or by buses, rare trains. The number of unaccompanied
foreign children is also remarkable.

The growing number of legal migrants has caused incidents and tensions at the
border, which has required the involvement of an increasing number of security forces to
prevent illegal or unregistered migrants from entering. To discourage illegal entry, control
and channel the flow of migrants to legal entry and migration crossings, a security fence
was erected, reinforced in parts of the border suspected of being used for illegal crossing.
Macedonian security forces managed to prevent the entry of over seven thousand illegal
migrants in 2016 alone. Macedonian authorities have requested bilateral assistance from
EU member states with border surveillance and equipment, as well as relocation of border
police, to assist Macedonian border police with patrols, registration and identification and
security checks. So far, several countries have decided to send police representatives:
Croatia, Hungary, Serbia, Slovenia, the Czech Republic, Slovakia and Austria. Also,
tackling human trafficking is still a challenge for the state.
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Republic of N. Macedonia is not desirable place for the migrants. They just transit
in the way to their destination. Most often, these are people from vulnerable categories,
motivated by various social, economic and social factors, such as: poverty, gender
discrimination, domestic violence and other personal conditions of the victim, such as age,
health status, special needs and the like. Often these people are the target of attacks by
certain criminals who rob them. In the period 2013-2015, 27 victims of human trafficking
were identified who were the target of exploitation, as follows: labor - 3 persons, sexual -
9 persons, labor and sexual - 9 persons and forced marriage - 6 persons. Most often it is
about women. Consequently, the competent institutions documented 244 cases related to
human trafficking and illegal migration. In the period 2013-2015, human trafficking and
illegal migration were reported against 338 persons, and 186 persons were sentenced. Of
these, 11 received suspended sentences and 175 received effective prison sentences.
Migrant detainees have the right to be treated like any other person deprived of their liberty.
Therefore, from the very beginning, they have the right to be informed about the situation
in which they find themselves and about their rights that belong to them in accordance with
the legal regulations.?®> All persons are equal before the law, regardless of gender, race,
religion, nationality and have the right to protection in accordance with the Constitution
and positive legal regulations. They had the right to an interpreter and to communicate
with the relevant diplomatic and consular representatives. In this sense, migrants enjoy all
the rights and freedoms guaranteed by international instruments, the Constitution and legal
regulations, including the right to asylum.?%
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CHAPTER YV

Authors: Daiana Huber, Anca Popescu

General considerations

Understanding biases and unconscious mental shortcuts

Biases, both implicit and explicit, are the result of automaticityprocesses that help
regulate the brain’s ability to receive, analyse and respond to external stimuli. These
nonconscious paths serve as a “default, background regulatory function, freeing the
conscious mind from the concerns of the immediate environment”.2%”

Given the enormous amount of both internal and external stimuli the human brain
has to process on a daily basis, the natural tendency is to categorise and group information,
creating access shortcuts that can reduce the time it takes to respond to a particular action,
context or individual. Aside from the categorising of experiences, objects and contexts,
this sorting tendency is also a useful tool for processing information about people, their
actions, and behaviours, allowing our brains to make sense of order and predictability,
which can guide social interactions.

In order to group individuals into a particular social category, we subconsciously
take a route often based on visible features that offer the most obvious intergroup
differentiations and the minimum intragroup variation.?°® Various forms of social
representations therefore become automatically activated as a result of the presence of
certain features deemed corresponding. For example, features related to age, gender and
race automatically prompt group categorisations, and affective responses towards other
people can become instinctual reactions triggered by the features of that person, activating
mental representations, and indirectly influencing our reactions. These mental shortcuts
can be constructed either from direct personal experiences or through indirect knowledge
of a stereotyped group.?®?

297 (Bargh & Williams, 2006)
2% (Mateeva & Dimitrov, 2013).
29 (Bargh & Williams, 2006)
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Whilst some categorisations are based on informed generalisations and are
beneficial to increasing the speed with which we process and understand the world around
us, most stereotypes are actually invalid - particularly when they stem from features
distinguishing race, religion, gender, and other physical traits. Research in the field of
social psychology, focusing in particular on nonconscious automaticity processes, has
highlighted that the arbitrary, biased, and often prejudicial nature of mental shortcuts in
the form of stereotypes is detrimental to objectively navigating social interactions.3® The
pre-formed ideas we refer to when processing social cues through stereotypes can, directly
or indirectly, lead to:

a.an exaggeration of ingroup similarities/outgroup differences (both negative and
positive),

b.an underestimation of individual attributes and characteristics,
and ultimately to:
c. differential treatment and behavioural responses based on these assumptions.

One of the most important considerations to keep in mind when attempting to
understand biases, and the potential negative influence they can have on the way we
respond to our social environment is vulnerability. To be aware of individual vulnerability,
the notion of risk must be addressed. For the purpose of this training material, we will
appreciate risk as the known or unknown probability distribution of events,3°* which can
increase or decrease, depending on what happens around us, how others respond to us and
what we can do to control that. Vulnerable individuals might be sorted in a group category
that best fits their features (ethnic minority, religion, gender, disability etc) but, as we
already discussed, the sorting mechanisms and mental shortcuts we unconsciously use can
be flawed.

All individuals coming into contact with a criminal justice system can be
considered vulnerable, a vulnerability which can be heightened by their direct interaction
with lengthy criminal proceedings, time spent in detention and re-entering society after
time served. Many of the systems offenders interact with continue to be constructed for a
homogeneous population and can be discriminatory. Specific groups of people,
particularly those who are already stigmatised and discriminated upon prior to entering the
criminal justice system require a particular approach to protect their rights, as their

300 (Brewer, 1988).
301 (The World Bank, 2001),
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individual circumstances and vulnerabilities can place them at a higher risk of violence or
neglect.392

Furthermore, the stigma associated with a marginalised group (and, implicitly, the
stigma of an individual) increases upon conviction, incarceration, and release. The deeply
rooted personal biases we have towards the double stereotyped persons
(vulnerable/marginalised individual & convicted offender) can influence key aspects of
the procedural justice in prisons: neutrality, treatment with respect and dignity, voice,
and trust.3% The dynamic between stereotypes and the expressed behaviours towards an
individual is particularly strong in the associations between race and crime,3%* but is also
visible in the impressions towards offenders depending on age, gender, and type of crime,
amongst other contexts.

Sources and types of bias

Now that we have a clearer picture of how biases are constructed and why we
unconsciously use them, it is important to acknowledge their source. The ingroup/outgroup
dynamic we mentioned above is one of the most important sources of bias addressed in the
existing literature.3%> The flaws in this dynamic stem from an innate need to be part of a
group, attaching our identities to ambiguous notions of class and race.

Main bias and error sources:
=>» Our personal contact with the other (individual or group)

=>» Our knowledge, thoughts, and perceptions of the group to which the other belongs
to.

Most common types of bias in correctional services:3%¢

a. Representative beliefs that knowledge of one individual of a particular group
results in knowledge of all individuals belonging to the same group.

302 (Jackson, Tyler, Bradford, Taylor, & Shiner, 2010).
303 (Jackson, Tyler, Bradford, Taylor, & Shiner, 2010).
304 (Brennan Center for Justice, 2015),

305 (Bargh & Williams, 2006).

3% (Hollows, 2008)
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b. Confirmation approaches that allow us to only pay attention to the information
that supports the judgement we have already formed about an individual or group.

c. Availability of information sources and the overreliance on easily obtained
knowledge.

d. Conscious or unconscious discrimination based primarily on class, gender, race,
sexuality, and beliefs.

e. Invalid models and representations rooted in subjective media representations.

f.  Unreal optimism represented through a strong belief that progress is being made,
despite clear signs of the opposite.

g. Fear towards a particular individual or group

Identifying and reducing your bias

For the purpose of this training material, we have identified a number of good

starting points to reduce your bias:

a.

Work on consciously acknowledging and changing the mental shortcuts you take -
you will be able to adjust your responses to an individual when you consciously
recognise if your response to that person might stem from stereotypes and biases.

Pause & reflect - think where your biases come from and try to replace them with
positive examples for the stereotyped group.

Individualise, do not generalise - avoid using stereotypes that define a particular
group. Instead, spend time looking at each person independently from their group
characteristics.

Be flexible in your perspective and approach: recognise the factors that contribute to
how people react to another’s actions. How would you respond if you were in the same
position?

Increase contact and exposure — through increased contact with individuals
categorised as the other, familiarity increases, and mental shortcuts used for processing
external stimuli will slowly be replaced by cues that allow us to respond to individual
actions accordingly.
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Exercises

Example worksheets are available at the end of this document (Appendix A). They
can be amended to best fit our needs. Original source: Introduction | Notes for Trainers |
ROH V4.36

Authors: Diana Elena Conac and Cristina Busuioc
Introduction:

When we talk about domestic violence, it would be necessary to give a definition
of the notion of violence. “The notion of violence is defined by acts that refer to the call to
force, coercion or violation of the rules and rights of the other. Thus, violence consists of
the whole of aggressive behaviors to which a physical or moral strongerperson subdues a
weaker one: bad behavior (abused children), acts of violence by the partner (beaten
women) or even criminal actions.”3%”

Department of Justice from Canada define the family violence as“Family violence
is considered to be any form of abuse, mistreatment or neglect that a child or adult
experiences from a family member, or from someone with whom they have an intimate
relationship.”308

In Romania, there is a law for the prevention and combating domestic violence -
Law no. 217/2003. According to the Law no. 217/2003 for the prevention and combating
of domestic violence this represents “any physical or verbal action committed with intent
by the family member against another member of the same family, which causes physical,
sexual or material harm”. Following the article 2-2, it mentions that it is domestic violence
“to impede the woman from exercising her fundamental rights and freedoms” violence.3%°
The updated Romanian Criminal Code, in Chapter Il provides the sanctions for

307 Turliuc M.N., Hutuleac K. A., Danild O. (2009) -Violentainfamilie. Teorii, particularititisiinterventii specific,
EdituraUniversitatiiAlexandruloanCuza, lasi, 2009,
https://www.researchgate.net/publication/273454357_Violenta_in_familie_Teorii_particularitati_si_interventii_specifi
ce, available on 1.03.2021, pg. 10

308 https://www.justice.gc.ca

309 MonitorulOficialpartea 1 nr.367/29 mai 2003, cap.l, art. 2-1, (2003).-Legeanr.. 217/2003
pentruprevenireagicombatereaviolenteiinfamilie
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aggravation in case of domestic violence. Also, a recent Law no. 233/2020 removed the
possibility for the reconciliation of the parties and the criminal liability, in case of domestic
violence.

Social context of domestic violence with reference to violence against women:

Domestic violence does not depend on age, sex, level of education or social class.
This exists both in the majority population and in ethnic or sexual minorities. Regardless
of who is the aggressor and who is the victim a woman, a man, a child, an elderly person,
the consequences of domestic violence are serious.

The domestic violence can be physical, sexual, psychological, mental, verbal and
economic. Physical violence refers to the physical aggressions that has the role of hurting
and harming a person or even killing it. Sexual violence refers to the sexual intercourse or
sexual exploitation of a family member without the person's consent. This includes marital
or relationship rape, sexual harassment, or exposing a person to pornographic material.
Psychological violence refers to the provocation of emotional suffering. “If proving
physical violence is difficult in some cases, proving psychological violence is more
difficult. This is manifested by attitudes such as humiliation in public, interdiction for
leaving home, locking down a woman in the house, scaring or intimidating and
threatening...So, in case of psychological violence, for example, it will be difficult to prove
the act of violence if there are no threats. That is why there are not many examples of such
violence in judicial practice, although the victims present states of disturbance, fear,
danger, since it must be proven a state of tension and mental suffering caused by an act of
violence.”310

Mental violence refers to the abuse of power and control. This generates states of
fear, humiliation, insult, terror and threat. Mental violence leads to isolation of the person
from family members or friends. Verbal violence is manifested by shouting, insults, swear
words and denigration. We are also talking about economic violence when the victim is
deprived by means of subsistence.When we talk about domestic violence, we must remark
that it is usually against women, children or the elderly. Domestic violence has different
manifestations from physical violence to the attitude of passivity and indifference, refusal
of help, irony, teasing or permanent threats. Violence is closely linked with the notion of
aggression. Studies conducted in the field of psychology and sociology reveal that the

310 popescu S., Martimof L., (2020)-Protectiarelatiilor de familieindreptul penal roman,
https://www.juridice.ro/680697/protectia-relatiilor-de-familie-in-dreptul-penal-roman.html, article available on
1.03.2021
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manifestation of an aggressive behavior is learned. The environment is an important factor
in this learning process. In the social environments where women are considered inferior,
violence against them is common. In the society where discrimination against women is
accepted and tolerated the violence against women is equally accepted and tolerated.

Regarding the types of domestic violence in an article published online was
presented the observations made by the Center for Family Justice (USA). According with
the Center for Family Justice (USA), family violence can be defined as “domestic abuse is
a pattern of coercive, controlling behavior that is a pervasive life-threatening crime
affecting people” across different demographic groups. This non-profitorganization
dedicated to helping survivors and victims of domestic abuse, have identify five forms of
domestic violence: physical abuse, emotional abuse, financial abuse, stalking and sexual
abuse. Further, we present the major forms of domestic violence as they are showed by
The King University, based on the forms of domestic abuse mentioned by The Center for
Family Justice:

Physical abuse: This kind of violence that occurs when a family member attacks or
aggresses onto another member of the family. The organization made note that this form
of abuse doesn’t always leave permanent marks

Emotional abuse: When someone in the household actively attempts to humiliate,
intimidate, and/or manipulate children or their partner, they commit emotional
abuse. Neglect can also fall under this umbrella term. The Center for Family Justice
clarified that it can be “verbal or non-verbal.”

Financial abuse: This form of family violence occurs when one member of the household
puts the victim or victims in a position where they feel entirely dependent on the abuser
monetarily. The abuser manipulates the victim into thinking they are helpless because of
their financial dependence.

Stalking: Stalking is a type of family violence when members of the household (who still
live in the family unit or who have been removed) obsessively track a victim’s location
and make frequent demands to meet physically.

Sexual abuse: The organization rightly has stated that sexual violence still happens “in
committed relationships and marriages.”3!!

Domestic violence can cause serious consequences for women as victims such as:
the occurrence of acute or chronic diseases, disability, alcohol or drug addiction, anxiety,

311 https://online.king.edu/news/social-work-family-violence/
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low self-esteem, occupational consequences due to poor professional performance, low
economic status, isolation from family and friends and inability to deal with their finances,
enhanced by the fact that the abuser often has all the economic and social standing and
complete control over the family finances.Another important consequence of domestic
violence is around the child who is the witness or the victim of violence, who can
experience violent reactions, low self-esteem, anxiety, lack of self-confidence, difficulties
in social adjustment, tics, insomnia and depression.

“The National Criminal Justice Reference Service has said that family violence
‘covers a broad range of acts that can include emotional, financial, physical, and sexual
abuse,” and that the children who fall victim to family violence are ‘more likely to have
difficulty in school, abuse drugs or alcohol, act aggressively, suffer from depression, and
engage in criminal behavior as adults.” While these explanations help cast a light on the
problem, more context is necessary to fully understand the nuances and prevalence of
domestic abuse. Moreover, the U.S. Department of Health and Human
Services’ (HHS) Office on Women’s Health gave closer, clearer attention to the ways that
domestic violence affects children. They stated that children who experience family abuse
exhibit symptoms like severe anxiety and depression. These mental health
problems extend into adulthood for many children.”312

According to the Romanian police website, the main common causes of domestic
violence are:

-Social causes - A cultural mentality that discriminates women and children,
considering that the man is the person who takes all the decisions in the family, is favorable
for domestic violence. Here we can also include the existence of violent subculture
environments. Also, the presence of violence in society, resolving conflicts by force and
cultural norms that allow domestic violence, are favorable factors in a growing domestic
abuse. In Romanian culture is a saying that describes the use of physical abuse in parenting,
which says that physical abuse is slice of paradise.

-Economic causes - Low family income can generate tensions and violence in the
family but this phenomenon of domestic violence is present and in families with a good
financial situation. Another aspect, not to be neglected, is the discrimination on the labor
market of the women which often generates their financial dependence by their husbands
and implicitly women become more easily victims of domestic violence.

312 htps://online.king.edu/news/social-work-family-violence/
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-Causes generated by the political and legislative situation - Considering the family
as a closed environment, as an untouchable space even for the police, is favorable to
domestic violence. In many states until recently, the legislation did not have provisions
strictly related by the domestic violence. Many imperfections in existing legislation can be
detrimental for victims. Currently in Romania, domestic violence is a crime, provided and
sanctioned as such by the Romanian Criminal Code since 2000 (Law 197/2000).“Domestic
violence is different from other types of violence, because it occurs behind the closed
doors, with the tacit consent of all, through non-intervention or inefficient intervention.”313

Regarding the socio-cultural context of domestic violence, we must mention that
violence against women or children was been long time accepted, tolerated or ignored. The
starting point of this problem is discrimination against women and children by the society.
Marriage laws used to give the husband full power over his wife and children. The
legislation of the Roman Empire, for example, was based on this discriminatory idea. Even
in the United States, until 1870, physical aggression against the wife was a legal fact. In
Romania, the Civil Code from 1865, stipulated the domination of the husband, the woman
was deprived by her rights. Only the Romanian Constitution from 1948 introduced the
equality of all citizens regardless of gender. If from a legal point of view this equality is
stipulated by the Constitution, in fact, in Romanian society, the acceptance of violence
against women or children was perpetuated in many communities and families.

Educational causes - The lack of education about preventing and combating
domestic violence through schools and mass-media generates an attitude of acceptance. In
modern society there is also a crisis of authority in the family and in the school with
consequences on the education of young people.

Psychological causes - These causes are individual and refer to the personality
structure, temperament and character of family members. Here we include individuals who
unload their aggression on the weak family members, parents on children and young people
on the elderly. Also here we include mental health problems and jealousy.

There are a lot of myths about domestic violence. Thereby it is considered that
domestic violence is not something serious and is even a "normal” aspect in some families.
Many consider that the family violence is not a common phenomenon and occurs in very
poor environments and in people with a low level of education. However, it turned out that
domestic violence is also present in rich families as well as in those with a higher level of
education. In addition, another misconception is that violent men are mentally ill, but some
research shows that only 10% of male aggressors suffer from mental disorders. Another

313 https://if.politiaromana.ro/ro/prevenirea-criminalitatii/violenta-in-familie
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misconception is that beating is a good tool for children education. Modern psychology
has shown that, on the contrary, the aggression towards the child generates fear, isolation,
learning aggressive behavior and thus it is not a factor for encouraging education.
“Domestic violence is a reality facing all regions of the globe. In the case of domestic
violence against women, for example, a study conducted in Germany (Federal Ministry for
Family Affairs, Senior Citizens, Women and Youth BMFSF, 2004) indicates that one from
four women has experienced physical or sexual violence from her partner. According to
British Crime Survey (quoted by Walby and Allen, 2004), in the UK 21% of women have
been the victim of physical or psychological violence by their partner at least once in their
lifetime. A study conducted in Finland (Heiskanen and Piispa, 1998) indicates that 20% of
women who have a relationship, answered that they endured partner violence. However,
there are surveys and studies that show that between 30% and 70% of women endure
physical and psychological violence from their partner and the data from Romania are very
similar.”314

A survey about domestic violence against women and minors carried out at
European Union level by the Fundamental Rights Agency shows us worrying issues.

“An estimated 13 million women in the EU states were subjected to physical violence in
the past 12 months before the interviews”, “only 14% women reported the worst incident
of domestic violence to the police and only 13% reported the worst incident of violence
caused by someone other than his life partner.”3>

The domestic violence is also closely linked to other crimes such as murder, rape,
sexual intercourse with a minor, sexual aggression, family abandonment or bad treatment
of a minor, hitting or other violence, personal injury through fault.“The overview of these
facts is different in terms of values in European countries, usually being considered issues
related to privacy, which are not discussed with other people and must be resolved within
the family. Related to the domestic violence, if we compare it with international
regulations, we observe that, actual Romanian Penal Code included in chapter 111 —art.199-
The domestic violence and there is mentioned how this is the aggravating circumstance
when the victim is family member. This may be due to the general view of domestic
violence at the national level, as it is still considered within families to be normal behavior,
which occurs in any family, so the legislator considered that by incriminating in a separate

314 Turliuc M.N., Hutuleac K. A., Danili O. (2009) -Violentainfamilie. Teorii, particularititisiinterventii specific,
EdituraUniversitatiiAlexandruloanCuza, Iasi, 2009,
https://www.researchgate.net/publication/273454357_Violenta_in_familie Teorii_particularitati_si_interventii_specifi
ce, available on 1.03.2021, pg. 19

315 Violentaimpotrivafemeilor: o anchetd la nivelul UE, 2014:17, 24
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article of family violence, a greater impact would be reached both sociologically and to an
appropriate sanction, taking into account the ‘weight’ of family relations from the
perspective of the Romanian society, a society conservative with this value.”31®

As we have previously presented, domestic violence conducted to crimes and the
aggressors can be condemned to the detention penalty. Their detention status is different.
Those with rape and especially sexual intercourse with a minor risk in many situations
becoming victims of discrimination or aggression by other detainees.““All detainees may
be vulnerable to some extent (for example, due to overcrowding, poor physical condition,
isolation or inadequate activities). However, some groups of detainees are at greater risk
of mistreatment than others... In the criminal justice system, equality and fairness are
intertwined. It is important that policies for preventing discriminatory practices to be
implemented in prisons. Discrimination on the criteria like nationality, ethnicity, race,
origin, sex, sexual orientation, gender, identity, age, disability, health status, sentence or
other status may be stopped; but this does not prevent the recognition of the special needs
of certain groups of detainees”.3’

This problem of discriminating against detainees according with different criteria
is also found in Romanian penitentiaries.“In the penitentiary environment, the terrorist
phenomenon expresses the tendencies of domination of certain detainees, in order to obtain
some privileges and which frequently take the form of systematized acts of harassment,
significantly disrupting the order and control of these units.The categories of detainees
who are being frequently terrorized are the young without physical strength, those who are
for the first time in prison, the less intelligent, and the ‘sex offenders’, drug users and
debtors. The most frequently invoked reasons refer to the seizure of the victims” personal
belongings, forcing him to do certain services for the recovery of debts (cigarettes, food,
money, clothes, coffee, and drugs) or for the pleasure of humiliating the other. About the
category of acts for terror among detainees, we mention dispossession, intimidation,
rumors, hitting, cursing, and interdiction from walking or watching TV, insulting the
family, forcing them to do something or staying in certain place.3!®

316 popescu S., Martimof L., (2020)-Protectiarelatiilor de familieindreptul penal roman,
https://www.juridice.ro/680697/protectia-relatiilor-de-familie-in-dreptul-penal-roman.html, article available on
1.03.2021.

317 Murdoch J., Jiricka V.(2016). Combaterearelelortratamenteinpenitenciare /— Chisinau 2016 (F.E.-P.
»TipografiaCentrala”), https://rm.coe.int/2-combaterea-relelor-tratamente-in-penitenciare-final/1680722471, available
on 1.03.2021, pg. 57

318 Ardelean C.,(2010), COORDONATE PSIHOLOGICE ALE PERICULOZITATII iIN MEDIUL PENITENCIAR
(tezd de doctorat), UniversitateaBabes-Bolyai, Cluj
Napoca,https://doctorat.ubbcluj.ro/sustinerea_publica/rezumate/2010/psihologie/ardelean_calin_petrica_ro.pdf,

185
g 5
Co-founded by the Kazneno popravni Penitenciarul Centrul pentru . Z Zdruzhenie i\
Er:’;"“’“ Programme zavod Pozarevac Timisoara Promovarea Invatarii g CP“’J na gragjani él'l. I |3|
of the European Union Zabela ¥ Permanente 2 s mus URIDICA PRIMA B8 éy/



https://www.juridice.ro/680697/protectia-relatiilor-de-familie-in-dreptul-penal-roman.html
https://rm.coe.int/2-combaterea-relelor-tratamente-in-penitenciare-final/1680722471
https://doctorat.ubbcluj.ro/sustinerea_publica/rezumate/2010/psihologie/ardelean_calin_petrica_ro.pdf

<

a training project for prison staff for identifying N o

Project number: No. 2019-1-RS01-KA204-000814

A study, conducted in the Republic of Moldova by the Institute of Criminal
Reforms within the “Strengthening the Reform of the Criminal Justice System of the
Republic of Moldova” project, aimed at analyzing personal security in prison from the
perspective of relations between detainees, reflects that those incarcerated for certain
crimes such as rape, become victims of aggression and discrimination in detention. The
situation is even worse if the criminal offence was committed in the family. “According to
the opinion of detainee respondents, most often appear as victims of conflicts and abuse,
the people who do not know how to talk and behave with other people (22% of detainees
respondents), people with a lower position among detainees (18% respondent detainees),
persons who were not incarcerated before (15% respondent detainees) or those who are
convicted of certain categories of offenses (12% respondent detainees) ... In the opinion of
the representatives of the penitentiary administration, most often as victims of violence
between detainees are people with a lower status in the criminal hierarchy (20%); people
from poor families (13%); persons condemned for certain distinct categories of offenses,
for example rape (11%); sexual minorities (9%); people with communication deficiencies
(8%); people who do not have prison experience(7%)”.31°

A sociological analysis of prison life in Romanian penitentiaries shows that the
crime for which a person is convicted will affect his status in prison.“The social hierarchy
of detainees partially overlaps with legal definitions, prison experience, the type of crime
and age are the factors that structure the world of detainees...The lowest position in the
world of detainees is occupied by a special category of persons, the convicts condemned
for sexual offenses and those who, in order to survive in prison, provide sexual services to
other detainees... Detainees convicted for sexual offenses, especially against children,
have been a permanent object of ridicule and violence since entering in the correctional
institution.”320

A study about subject of taboos and rituals in prison, from Republic of Moldova,
conducted in the Penitentiary of Goian, shows that the situation is identical in the case of
prisons for young people and minors. The opinions of the employees regarding the
acceptance of the new inmate by the detained young/minors reflect the connection between

available on 1.03.2021, pg. 13

319 |gor D., Zaharia V. (2014) -SecuritateaPersonaldiin mediul penitenciar, Institutul de  ReformePenale-
edituraCarteaJuridica, Chisindu, Republica Moldova http://irp.md/uploads/files/2014-03/1394397645_studiu-
securitatea-personala-in-mediul-penitenciar.pdf, available on 1.03.2021, pg. 22

=A A

320 Dobrici, P. (2010). ViatacotidiandininchisoarePutere, ierarhiisociale, sexualitate: Daily life in prison. Power, social
hierarchy, sexuality. SociologieRomaneascd, 8(3), 24-38. Retrieved from
https://revistasociologieromaneasca.ro/sr/article/view/323, available on 1.03.2021, pg. 28-33
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the crime committed and the status that the newcomer will have within the group of young
people in detention. “It depends on the crime committed and how the person imposes
himself. Those with rape are looked down upon, isolated, they eat at another table, they
have a different status there”.32?

Conclusions:

In conclusion, regarding the detainees convicted for crimes related with domestic
violence, we can say that they can also become victims of violence in detention. Prison
staff must take into consideration these risks for the detainee of being discriminated or
aggressed. It is important to maintain good communication between employees and
detainees and the staff must adopt a non-discriminatory attitude. Another important aspect
is to intervene immediately in case of violence and abuse and apply the necessary legal
measures. If necessary, they can be moved to protective rooms.Another important aspect
of the intervention regarding the detainees who had have violent behavior in their family
is including them in specialized programs for preventing domestic violence or in specific
programs, like reducing aggressively or sexual offences.Psychological counselling on
domestic violence can have beneficial consequences for their social reintegration.

Institutional and international frameworks relevant to domestic violence
and violence against women:

The issue of domestic violence has been of concern for the international community
since the last century, with various declarations and conventions being adopted at the level
of the United Nations and in Europe, especially at the level of the European Union.

The main international provisions that states have acceded to regarding domestic
violence and in particular regarding violence against women are:

-December 10, 1948- The United Nations General Assembly adopts the Universal
Declaration of Human Rights in Paris. On article 7 is stipulated “All are equal before the
law and are entitled without any discrimination to equal protection of the law. All are
entitled to equal protection against any discrimination in violation of this Declaration and
against any incitement to such discrimination”

-December 18, 1979 -The United Nations General Assembly adopts Convention
on the Elimination of All Forms of Discrimination against Women (CEDAW) in New

32! Saharneanu E.,Margiarint T , (2017) —Tabuurisirituri de trecereprezenteinpenitenciarulpentruminoriGoian, Centrul
de CercetariCalitativeinAntropolgieChisinau, Republica Moldova,
https://nettsteder.regjeringen.no/norlam/files/2017/08/Rapoarte_06.pdf, available on 1.03.2021, pg. 13
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York. The convention was ratified by Romania in 1981. The implementation of the
convention is monitored by a committee that prepares country reports and makes
recommendations.

-November 20, 1989- The United Nations General Assembly adopts Convention
on the Rights of the Child.

- December 20, 1993 - Declaration on the Elimination of Violence against Women
proclaimed by United Nations General Assembly (resolution 48/104)

Declaration on the Elimination of Violence against Women(article 2) describe the
domestic violence as:

“Violence against women shall be understood to encompass, but not be limited to,
the following: ( a ) Physical, sexual and psychological violence occurring in the family,
including battering, sexual abuse of female children in the household, dowry-related
violence, marital rape, female genital mutilation and other traditional practices harmful to
women, non-spousal violence and violence related to exploitation; ( b ) Physical, sexual
and psychological violence occurring within the general community, including rape,
sexual abuse, sexual harassment and intimidation at work, in educational institutions and
elsewhere, trafficking in women and forced prostitution; ( ¢ ) Physical, sexual and
psychological violence perpetrated or condoned by the State, wherever it occurs.”

-September 4-15, 1995- The Fourth World Conference of Women adopts Beijing
Declaration and a Platform for Action were adopted reaffirming that equality between
women and men is a condition for full respect for human rights. The European Union has
expressed its political support for the implementation of these goals and continues to
monitor the state on implementation at the level of European governments.

-May 11, 2011- Council of Europe Convention on preventing and combating
violence against women and domestic violence open for signature by the member States,
the non-member States which have participated in its elaboration and by the European
Union, and for accession by other non-member States the Istanbul Convention on
Preventing and Combating Violence against Women and Domestic Violence. The
Convention also establishes a specific monitoring mechanism (“GREVIO”) in order to
ensure effective implementation of its provisions by the Parties.

-September 25, 2015- The United Nations adopted the 2030 Agenda for
Sustainable Development which sets out 17 sustainable development goals and 169 targets
to be achieved by 2030.
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The document states that in order to reduce global inequality between women and
men, any form of violence and discrimination against women must be eliminated.

-July 1, 1999 — The European Social Charter (revised) has been ratified. The
European Social Charter (revised) guaranteed fundamental social and economic rights of
all individuals in their daily lives.

-April 2018-The Council of Europe adopted an important document Gender
Equality Strategy (2018-2023) which, in strategic objective 2, provides the prevention and
combating of violence against women and domestic violence.32?

During 2018 and 2019, the EU allocated more than € 62 million in humanitarian
aid for the prevention and for response to sexual and gender-based violence worldwide.
The European Commission is also an active member of the global initiative Call to Action
on Protection of Gender-Based Violence in Emergencies.The European Commission will
present a new legislative initiative on gender-based violence against women and domestic
violence and launch a campaign to address stereotypes. This is leading a social media
campaign #SayNoStopVAW to stop violence against women.

We can also mention some recommendations of the Committee of Ministers
addressed to the member states of the Council of Europe: Recommendation Rec (2002) 5
on the protection of women against violence, Recommendation CM / Rec (2007) 17 on
standards and mechanisms for ensuring gender equality.

In addition, in order to monitor the phenomenon of domestic violence and to verify
the ways in which the international conventions ratified by various states are respected, the
international bodies specialized in this field have been set up.“The establishment of the
Special Rapporteur on Violence against Women (SRVAW) mandate and the appointment
of an incumbent in 1994 was part of a series of developments that finally accorded explicit
recognition to violence against women (VAW) as a human rights concern within the
United Nations. Thirteen years after the coming to force of the Convention on the
elimination of All forms of discrimination against Women (CEDAW)—the ‘Women’s
Inter-national Bill of Rights’—the expert committee monitoring the convention adopted
general Recommendation 19 in 1992, thus filling a major gap in the convention. In 1993,
at the Vienna Conference, the international community officially recognized VAW as a
human rights violation, and the same year the general Assembly adopted the declaration

322 htps://rm.coe.int/strateqy-en-2018-2023/16807b58¢eb
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on the elimination of Violence against Women (de VAW). These developments set the
stage for the creation of a special mechanism to monitor VAW worldwide.”323

The European Institute for Gender Equality (EIGE) is monitoring violence against
women policy within the Gender Equality Index. It is collecting data on intimate partner
violence, rape and femicide in the EU. “More than one woman was killed every day by an
intimate partner or family member in the EU on average in 2016. To help police prevent
repeated acts of intimate partner violence and save lives, the European Institute for Gender
Equality (EIGE) has developed a risk assessment guide for police.EIGE’s guide shows the
benefit of the police, justice and health sectors working together to make sure that victims
get the essential services in time. These can range from counselling services to financial
assistance.”3%4

Eurostat is developing an EU-wide survey to get updated figures on violence
against women in the EU. The survey will be run in Member States from 2020 onwards
and results are expected in 2023.

The Platform of Independent Expert Mechanisms on Discrimination and Violence
against Women (EDVAW Platform) gathers seven United Nations and regional
independent expert mechanisms on violence against women and women’s rights operating
at the international and regional levels, including GREVIO- Group of Experts on Action
against Violence against Women and Domestic Violence.

Under the Rights, Equality and Citizenship Program and its successor, the
Commission finances projects to prevent and combat gender-based violence and violence
against children. During the program period of 2014-2020, the budget of these projects is
approximately €105 million.

Although international conventions against domestic violence have been written
and signed, and most countries in the world have made progress, there are still problems
in this field and the effort of states must continue.

On November 25, 2019, when was celebrated the International Day for the
Elimination of Violence against Women, the representative of European Commission,
Federica Mogherini made the following declaration:

323 THE UNITED NATIONS SPECIAL RAPPORTEUR ON VIOLENCE AGAINST WOMEN (1994-2009)-A CRITICAL REVIEW,
https://www2.ohchr.org/english/issues/women/rapporteur/docs/15Y earReviewofVAWMandate.pdf), available on
1.03.2021, pg. 1

324 htps://eige.europa.eu/news/risk-assessment-protecting-women-lethal-violence
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“Violence against women and girls is violence against all of humanity and we
should not tolerate it in Europe or anywhere else in the world. But we all know that, despite
our best efforts, we are still far from winning this battle.Violence against women is
happening everywhere, there is no safe haven, not even in one's own family, on the
contrary. Women are victims of violence in their own families, as are victims of violence
in the workplace, in schools and universities, on the streets, as displaced persons and as
migrants, and increasingly in the online environment through cyber violence and speech.
The problem has become so alarming that in Europe, one from three women has been the
victim of physical and / or sexual violence.In the EU, almost all victims of human
trafficking for the purpose of sexual exploitation are women and girls. In developing
countries, one in three girls is married before the age of 18. Worldwide, the number of
women and girls who have undergone genital mutilation, a practice that persists in about
30 countries, is at least 200 million. It is our responsibility, within the EU and the
international community, to maintain our commitment to prevent, unequivocally reject and
condemn all forms of violence against women and girls.”3%

Legislation and institutional frameworks in Romania:

In Romania we can talk about important progress in the last decade in terms of
developing national legislation to combat the domestic violence effectively.

The main legislative provisions are:
-Law no. 217/2003 of May 22, 2003 for preventing and combating domestic violence

According to the provisions of Law no. 217/2003 for the prevention and combating
of domestic violence, the protection and support of the family, the development and
consolidation of family solidarity, is an interest national objective. The prevention and
combating of domestic violence is part of the integrated policy of protection and support
of the family and public health policy.This initial law was improved along the way by the
appearance of the following laws: Law no. 25 of 2012 and Law no. 174/2018 of July 13,
2018.The improvements was focused on protecting victims and effective and quickly
intervention in such situations by the police.Also for a good intervention was elaborated
and approved the Order of the Minister of Labor and Social Justice no. 2525/2018
regarding the approval of the Procedure for intervention in cases of domestic violence. The
Decision of the Romanian government HG no. 49/2011 was very important because this
approved two methodologies: Methodology on prevention and intervention in
multidisciplinary and networked teams in situations of violence against children and

325 https://ec.europa.eu/romania/news/20191125 stop violentei impotriva femeilor ro
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domestic violence and the Methodology of multidisciplinary and inter-institutional
intervention on children exploited and at risk of exploitation through work, child victims
of human trafficking, as well as Romanian migrant children victims of other forms of
violence on the territory of other states;

-Order of the Minister of Labor, Family and Social Protection 383/2004 about the
approval of quality standards for social services in the field of protection of victims of
domestic violence

-Order 384/July 12/ 2004 for the approval of the cooperation procedure in the
prevention and monitoring of cases of domestic violence

-Order 385/July 21/ 2004 on the approval of the instructions for the organization
and operation of units for the prevention and combating of domestic violence

-Romanian Criminal Code- in Chapter |11 provides for aggravation of sanctions in
case of domestic violence. For crimes such as hitting or other violence, culpable bodily
harm (Penal Code art. 193 and art. 196) committed against a family member, the criminal
action may be initiated ex officio.

-Law no. 30/2016 of 17 March 2016 for the ratification of the Council of Europe
Convention on preventing and combating violence against women and domestic violence,
adopted in Istanbul on 11 May 2011

-Law no. 233/2020 which removed the possibility for the reconciliation of the
parties to remove criminal liability in case of domestic violence. All these legal provisions
supporting the preventing and combating domestic violence and created the necessary
procedures for intervention to support victims of domestic violence.

Also for this purpose, there are several public institutions in Romania that have
attributions in this field. The main institutions are:

-National Agency for Equal Opportunities between Women and Men.

-National Authority for the Protection of the Rights of the Persons with Disabilities,
Children and Adoptions.

-General Directorates of Social Assistance and Child Protection existing at the level
of each county; some of these institutions developed social services for victims of domestic
violence.

In addition to these public institutions, there are also Romanian non-governmental
organizations that have developed specialized social services.In these social services, the
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victims, depending on their needs, benefited from accommodation, food, medical care,
psychological and legal counselling. Following the mapping of existing social services to
prevent and combat domestic violence, it is easy to see that they are insufficient and not
developed in a geographical distribution appropriate, unable to provide easy access and
assistance to all victims. Thus, at national level there is a total number of 105 social
services.3%¢

The issue of preventing and combating domestic violence continues to concern the
Romanian government. For this issue was elaborated the “National Strategy on promoting
equal opportunities between women and men and preventing and combating domestic
violence for 2018-2021” and “Operational Plan on implementing the national strategy on
promoting equal opportunities for women and men and the prevention and combating of
domestic violence 2018-2021".

Causes of increase in domestic violence and violence against women and statistics on
violence against women in Romania:

According to the Beijing Platform for Action adopted at the Fourth World
Conference on Women's Issues in 1995, the term “violence against women” means any act
of violence based on gender differences that results in or may result in harm or suffering,
physical, sexual or psychological harassment of women, including threats of such acts,
coercion or arbitrary deprivation of liberty, whether in public or private life.3?’

Domestic violence has different characteristics if we compare with other forms of
violence in other contexts. It occurs in the private environment, in the family and the victim
and the aggressor are relatives. The severity of this social, community and public health
phenomenon mainly affects women, “95% of all victims of domestic violence being
women.”3%8

As the 2006 United Nations Report shows, the domestic violence is a universal
phenomenon to which no country is immune.The phenomenon of family violence is a
major social problem, which has an impact on all age groups, regardless of the social status
of the parties involved.At the social level, several factors are identified which generate the
development of this discriminatory antisocial phenomenon and affecting the full

326 https://anes.gov.ro

327 United Nations Department of Public Information, Fourth World Conference on Women's Issues,
Beijing, China , 4-15 September 1995

328 CentrulNational de EvaluaresiPromovare a Starii de Sanatate, Analiza de situatie 2018:7
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development of the society, threatening social safety, directly or indirectly, in a traumatic
way.

Among the causes of the increase in domestic violence and against women, we can
first talk about social learning. A person who grew up in an unfavorable environment, in a
family where violence was common, where he was sometimes a victim or a spectator at
scenes of violence, will much more quickly adopt an aggressive behavior. These families
become hotbeds for the production and social spread of violence and aggression. Also, the
fact that violence against women and children is accepted in some communities is
becoming a factor that can caused an increasing the domestic violence.The emergence,
spread and maintenance of the domestic and social violence is also favored by the
educational deficiencies in the family environment and the deficiencies of the public
education system.In our society we cannot neglect the role of the media as a factor of
influence. Likewise, access to the virtual environment since childhood, makes online
violence a behavior that is easy to copy.Of course, the socio-economic context, financial
deprivation or the incidence rate of psychological and social disorders can increase
domestic violence and therefore can have serious socio-human consequences.

Other causes of the increasing in domestic violence that should be mentioned
would be the lack of legislation to identify, prevent and combat violence in any form.The
high level of domestic violence as national and international phenomenon is supported by
countless studies, surveys and statistics that present a variety of figures and results,
providing a precise framework on this social issue.

Next we will refer to some statistics about violence against women in Europe and
Romania.

The National Centre for Health Assessment and Promotion in Romania in a
research - Situation Analysis 2015 presented centrally the following statistical data.

World statistical data:

» at least, one from three women has been beaten, forced to have sex or abused in
their life, according with research based on 50 surveys around the world;

» one from fifth of women report being sexually abused before the age of 15;

» violence against women kills more women than road accidents and malaria
together, according to World Bank estimates;

» almost 70% of victims, were killed by their life partners, according with the World
Health Organization;

194
Co-founded by the Kazneno popravni Penitenciarul Centrul pentru ’ Z Zdruzhenie
Effaimus" Programrne zavod Pozarevac Timisoara Promovarea Invatarii 9' CPIB na gragjani
of the European Union Zabela @ Permanente 2o st IURIDICA PRIMA

1 PRED
<Y 12

7

a training project for prison staff for identifying X é & :

‘\—A— 4
Project number: No. 2019-1-RS01-KA204-000814 %m”#

W)

|



a training project for prison staff for identifying X é & :

and responding to discrimination in prisons s = .
: B
Project number: No. 2019-1-RS01-KA204-000814 s

vV Vv VY V VY

the percentage of women in developing countries who are victims of violence over
time of pregnancy varies between 4% and 20%, according with the European
Journal of Public Health;

according with 48 surveys conducted by World Health Organization worldwide,
between 10% and 69% of women reported being physically abused by their partner;
systematic rape, used as a weapon of war, has affected millions of women and
adolescents and infected them with HIV / AIDS;

at least 60 million girls are “missing” from the population of several countries as a
result of miscarriage or neglect;

at least 130 million women have undergone genital mutilation; another 3 million
are at risk each year of falling victim to this degrading and dangerous practice;
“honor killings” kill thousands of women each year, especially in West Asia, North
Africa and parts of South Asia.

Statistical data from Romania:

» one from three women stated that she was physically or verbally abused by her life

partner, according with the Reproductive Health Study (2004);

in the first five months of 2008, there were 21.3% more rapes followed by the death
of the victim compared to the similar period of 2007, over 50% of them in rural
areas, according with the Romanian Police;

domestic violence is mainly directed against women: in 2006 from a total of 9372
victims, 5160 were women, and in 2007 from a total of 8787 victims, 5794 were
women and 69 women died due to domestic violence only in 2006 and 69 in 2007,
the trend being increasing according with data provided by the Romanian National
Authority for the protection of the Family and the Rights of the Child,;

a national survey launched in 2003 by the Equality Partnership Center showed that:
827.000 women frequently experienced domestic violence in various forms,
739.000 women were insulted, threatened or humiliated, more than 320 women
were physically abused and a similar number suffered abuses that caused the forced
restriction of social relations, over 70.000 women were abused in multiple forms,
including sexual abuse.3?°

According with the statistical data of the General Inspectorate of the Romanian

Police in 2019, were a number of 44.094 criminal acts reported for domestic violence
crimes, of which 7986 protection orders was elaborate by police officers.33°

329 CentrulNational de EvaluaresiPromovare a Starii de Sanatate-Analiza de situatie 2015, 2016:10
330 https://politiaromana.ro/ro/utile/statistici-evaluari/evaluari
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A relevant indicator for the situation of domestic violence in Romania is the
number of defendants prosecuted in cases concerning facts related with the domestic
violence. According with the Activity Report from 2016 by the Public Ministry the
situation about domestic violence is following:“In 2016, a number of 1467 defendants were
sent to the court, from total number: 191 for murder, 487 for hitting or other violence, 33
for bodily injury, 13 for fatal blows, 20 for ill-treatment of a minor, 1 for harm to the fetus,
13 for unlawful deprivation of liberty, 80 for rape, 8 for sexual assault, 47 for sexual acts
with a minor, 3 for sexual corruption of minors, 566 for abandonment of the family and 5
for non-compliance with measures on the custody of the minor, a number of 1822 victims
of domestic violence, of which 932 are minors.”33!

The European Union Agency for Fundamental Rights (FRA) published in March
2014 the results of the largest study in the world on violence against women, signaling the
extent of abuse suffered by women at home, at work, in public, but also online . The study
was based on interviews with 42.000 women in the 28 EU member states. In the survey,
women were asked about the experiences of physical, sexual and psychological domestic
violence that they experienced as children and as a couple, pointing to a form of widespread
abuse that affects the lives of many women.According with the study, most women who
admit to being affected by physical and sexual violence are in countries such as Finland,
Denmark and Latvia. In Romania, according to this study, 30% of women interviewed say
they have been affected by physical or sexual violence at some point in their lives after the
age of 15, within the European average. On average in Europe 55% of women experienced
some form of sexual harassment, in Romania only 11% of respondents admitted that they
had suffered sexual harassment. Regarding the experience of violence in childhood, a
percentage of 24% of women in Romania say that they have been subjected to physical or
sexual violence by an adult before the age of 15. Regarding stalking, often associated with
partner separation, the European average is 18%, while in Romania 8% of respondents said
they had undergone this treatment. Psychological violence affects between 30 and 39% of
women. The average address in the EU countries to the police and support services at
European level is 33%.

You can read more statistics by accessing the following links:

https://insp.gov.ro/sites/cnepss/wp-content/uploads/2018/11/Analiza-de-situatie-
Violenta-2018.pdf

331 http://www.mpublic.ro/sites/default/files/PDF/raport_activitate 2016.pdf
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Introduction:

What is human trafficking?

“The recruitment, transportation, transfer, harboring or reception of persons,
including the exchange or transfer of control over those persons, by means of the threat or
use of force or other forms of coercion, of abduction, of fraud, of deception, of the abuse
of power or of a position of vulnerability or of the giving or receiving of payments or
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benefits to achieve the consent of a person having control over another person, for the
purpose of exploitation.”33

Human trafficking is a serious crime that abuses people’s fundamental rights and
dignity. It involves the criminal exploitation of vulnerable people for the sole purpose of
economic gain.

Human trafficking is a modern form of slavery. It is often transnational in character
and its victims are of both genders and all ages.®*

A short look into the history...

A brief look at the past: some people have always considered themselves superior
to others for various reasons such as race, sex, social status, religion, blood, etc. Slavery
flourished in the past around the 1400s, when the Portuguese began the transatlantic trade
with slaves brought from Africa. The English also joined the slave trade about 100 years
after the Portuguese. A little later around the 1600s followed the Americans, the Dutch,
the French, the Swedes and the Danes.>**

The business was very profitable and therefore tolerated by the governments of the
countries involved. In 1641, the British colony of Massachusetts was the first to legalize
slavery.3%®

Around the 1700s, the transatlantic slave trade became illegal. Also at that time,
trafficking in human beings for sexual reasons was recognized and called “white slavery”.
According to Kristina Kangaspunta (United Nations Office on Drugs and Crime), 'white
slavery' is obtaining a white woman or girl - by the use of force, drugs, or by dishonesty -
for sex which is unwanted by the woman or girl.3*¢In 1793, The Parliament of Upper
Canada in British North America (modern-day Canada) issued the “Act against the
slavery” that abolished both slavery and the slave trade. In 1807, the Parliament of United
Kingdom issued “The Slave Trade Act” prohibiting the slave trade in the British Empire.
On September 22, 1862, Lincoln® issued a preliminary emancipation proclamation, and
on January 1, 1863, he made it official that “slaves within any State, or designated part of
a State...in rebellion, shall be then, thenceforward, and forever free.”3% It took two more
years and with the passage of“The 13th Amendment”3*°, adopted on December 18, 1865,
the slavery officially abolished.

332Article 2, Paragraph 1 - Directive 2011/36/EU
333https://www.europol.europa.eu/crime-areas-and-trends/crime-areas/trafficking-in-human-beings
334https://prezi.com/vprolwh2ftoz/timeline-of-human-trafficking/
3Bhttps://sites.google.com/site/humantraffickingandpreventions/tasks
3Bhttps://sexualexploitatio.weebly.com/history-of-human-trafficking.html
337https://en.wikipedia.org/wiki/Abraham_Lincoln
338https://www.history.com/topics/black-history/slavery#section_2
3%ttps://www.history.com/topics/black-history/thirteenth-amendment
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In 1921, International Convention for the Suppression of the Traffic in Women and
Children was concluded and adopted under the auspices of the newly established League
of Nations.3*

For more information on abolition of slavery, there is an interesting timeline:
https://en.wikipedia.org/wiki/Timeline_of abolition_of slavery and_serfdom

Although slavery is now abolished de jure in all countries, de facto practices akin to
it continue today in many places throughout the world.3*

Types of human trafficking:

Trafficking can take various forms and may involve:

-sexual exploitation, including prostitution;

-forced labor or services;

-slavery, servitude and related practices;

-the removal of vital organs.>*?

-child soldiers (In 2000, it was estimated that 13 million children were displaced
because of warring conflicts. During the civil war in Sierra Leone, more than one million
children were displaced, and 25,000 children (some as young as eight years old) were
abducted and forced to become members of armed groups.3*3),

Trafficking can also take the form of exploitation for the purpose of forced
criminality, such as pickpocketing, shoplifting and drug trafficking.344

The victims:

The victims are most often society’s vulnerable.3**Globalization has increased
living standards in developed countries, and this situation is accompanied by growing
inequality both globally and nationally. This has led to a reduction in barriers to the
movement of goods and capital and people worldwide.

Trafficking in human beings differs depending on the region, the person trafficked,
the areas of origin and the destination.

Anyone can become a victim of human trafficking, regardless of nationality,
ethnicity, age, gender or socio-economic status. However, there are some populations that

340https://ec.europa.eu/anti-trafficking/legislation-and-case-law-international-legislation-united-
nations/1921-international-convention_en

34lhttps://en.wikipedia.org/wiki/Timeline_of _abolition_of slavery _and_serfdom
3%2https://www.europol.europa.eu/crime-areas-and-trends/crime-areas/trafficking-in-numan-beings
3%$3https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1020341
S4https://www.europol.europa.eu/crime-areas-and-trends/crime-areas/trafficking-in-numan-beings
345https://euobserver.com/justice/119118
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are more vulnerable to being targeted by traffickers and being caught in exploitative
situations.

A person’s vulnerability to being trafficked and exploited can be described using a
set of connected terms known as push and pull factors. These factors are predicted on the
universal desire for people everywhere to have a better life for themselves and their loved
ones.

Human Trafficking and Prison Systems:
Push Factors are forces that drive people away from a particular place or situation.
Such as:
Extreme Poverty
Unemployment
Lack of Education
Inadequate Social Programs
Gender-Based Inequality
War & Conflict Situations
Pull Factors are forces that drive people towards a new location, in hopes of finding
better opportunities and a better life. Such as:
» Globalization
» Free-Market Economy
» Demand for Cheap Labor, Goods & Services
> Commercialization and Commodification of Sex34

VVVYYYV

The traffickers:

Addressing a special committee on crime at the European Parliament on Tuesday
(19 February), the EU’s anti-trafficking coordinator MyriaVassiliadou told euro-deputies
“those capable of controlling the entire trafficking process, including high end corruption
and money laundering” are behind human trafficking.>*’

According to the TRACE (Trafficking as A Criminal Enterprise) project,3® the
traffickers are predominantly men between the ages of minor and up to 70+. Nationality
and cultural background differ depending on the country. For example: in Romania and
Bulgaria, traffickers come from within the country and especially from the Roma
community. In the Netherlands, there is a greater diversity, both nationalities and cultures,
so traffickers here come from inside the country, but also from Turkey, Morocco, the
Antilles, Suriname and other Eastern European countries.

348http://www.kristenfrenchcacn.org/human-trafficking/who-are-the-victims/
347https://euobserver.com/justice/119118
348https://ec.europa.eu/anti-trafficking/eu-projects-and-funding/trafficking-criminal-enterprise-trace_en
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Also most are either married or in a relationship, sometimes wives practice or
engage in prostitution, or sometimes they are aware of the situation but do not play an
active role, or barely suspect anything.

Traffickers generally have a low level of education, but although they lack
education, they have street smart and are aware of the various laws. The unemployment
rate is quite high among traffickers, although they consider their occupation to be a real
business. Almost half of them have criminal records, and the crimes committed are of a
violent nature: robberies, rapes, possession and use of weapons, etc.

The way children are raised influences their development in life. Domestic
violence, lack of education, unstable family climate, lack of parental affection, poverty,
the presence of criminal elements in the family can be determining factors for a person to
cross the other side of the law.

The social networks they come from are also closely linked to crime. Human
trafficking is a crime not easily performed alone. An interesting difference in traffickers
personality was found between the way they describe themselves and the way were
described by the victims.

Traffickers according to their victims: inhumane, arrogant, street-smart,
manipulative, ruthless, selfish, intimidating, aggressive, strong sexual drive, charming,
sociable, addicted to power etc.

Traffickers as they see themselves: honest, fair, communicative, positive, a good
man, helpful, respectful, trustworthy, intelligent, sense of humor, a man of principle, strict
and orderly etc.34°

Michel Foucault®*° said that human behavior is scheduled and programmed through
rationality and even in the most violent criminals, there is rationality. What is most
dangerous in violence is its rationality.

The law
In Romania, human trafficking it is criminalized in The New Criminal Code®! at
chapter VI, articles 209 - 217: Trafficking and exploitation of vulnerable persons.
Article 209 — Slavery
Article 210 - Trafficking in human beings
Article 211 - Trafficking in minors
Avrticle 212 - Submission to forced or compulsory labor
Article 213 - Pimping

349Trafficking as A Criminal Enterprise, Grant Project nr: 607669, Reports on thefeaturesandincentives of
traffickersand on social interractionsamongthem, pages 6 - 9
30https://en.wikipedia.org/wiki/Michel_Foucault

351 aw 187/2012 - for theimplementation of Law no. 286/2009 on the Criminal Code of October 24, 2012,
OfficialGazette 757/2012;
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Article 214 - Exploitation of begging

Article 215 - Using a minor for begging

Article 216 - Using the services of an exploited person

The sanctions applied are prison sentences such as: Slavery (3 — 10 years),

Trafficking in human beings (3 — 12 years), Trafficking in minors (3 — 12 years),
Submission to forced or compulsory labor (1 — 3 years), Pimping (2 — 10 years and if the
deeds are committed against a minor, the special limits of the punishment shall be
increased by half, etc.

In the fight against human trafficking, Romania established the National Agency

against Trafficking in Human Beings (ANITP)3%2,

The report of the national agency regarding the human trafficking for the first

semester in 202033:

-female victims’ number is higher than those for male victims, for both age

categories;

-60.6% of the victims have at most high school education, 28.8% have high school

education, 6.6% are without education,2.6% have vocational education and 1.3% higher
education;

-182 victims come from two-parent families, 66 come from single-parent families,

and 54 without family support, institutionalized, adopted, abandoned;

-the sexual exploitation one is the most frequent followed by labor exploitation;

Domestic traffic remains in the first place as an exploitation destination, 56% of

the victims being exploited in Romania while The United Kingdom and Germany remain
the main destinations for external traffic (25.2%).

In order to be as efficient as possible, nowadays-international cooperation is

needed. The National Agency against Trafficking in Human Beings collaborates with a
number of international bodies from both the official and private spheres:

VVVVVVVY

Organization for Security and Co-operation in Europe - OSCE

OSCE Office for Democratic Institutions and Human Rights - ODIHR
United Nations Office on Drugs and Crime - UNODC

International Center for Migration Policy Development - ICMPD
Council of Europe - CoE

South East European Law Enforcement Center - SELEC

European Police Office - EUROPOL

European Border Police and Coast Guard Agency - FRONTEX

352https://anitp.mai.gov.ro/
33SHORT ANALYSIS OF HUMAN TRAFFICKING IN THE FIRST SEMESTER 2020 Posted on
October 13, 2020, Updated on October 13, 2020 by Daniel Chera - https://anitp.mai.gov.ro/
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European Union Law Enforcement Training Agency - CEPOL
European Crime Prevention Network - EUCPN
International Organization for Migration - IOM
Syracuse International Institute for Criminal Justice and Human Rights
International Mission for Justice - 1IJM
Terre des Hommes - https://www.terredeshommes.org/
Off the Street - https://horslarue.org/
RUHAMA - https://www.ruhama.ie/
Konrad Adenauer Foundation - https://www.kas.de/en/english
La Strada International - http://lastradainternational.org/
Migrant Help - https://www.migranthelpuk.org/
World Vision - https://www.worldvision.org/

And much more...

VVVVVVVVVVVY

Prison and justice:

The way society sees prisons and detainees is influenced by several factors: media,
internet, politics, acquaintances, friends, etc. The first two have the greatest influence and
public opinion is very easy to shape.

The penitentiary system has developed a lot, and nowadays the punishment is no
longer corporal, currently the punishment has the following functions: the function of
preventing the commission of other crimes, the function of coercion and the function of
re-education through which the formation of attitudes towards social values.

The process of rehabilitating a detainee is not perfect and the system is struggling
between human rights and underfunding, especially in less developed countries. Prison
work is not easy, and employees face daily problems created by conditions and detainees
and to this entire are added the problems of everyday life.

On the other hand, detainees are deprived of their liberty, their rights are restricted,
they can no longer help their families and they no longer have total control over their lives.
They live with other criminal elements of society and must follow a daily schedule.

Discrimination occurs constantly with and without intention both on the part of
employees and between detainees.The nature of the crime can also create problems for the
detainee. A pedophile, for example, is not well seen by other detainees, and they can easily
create problems for him. When the detention rooms close, their law appears, and on their
law,they are among the worst seen. Given that guardians are also parents, it is not easy for
them to work with such people. Yet they do it, and they perform their duties very well.
However, exceptions to the rules still occur and hence the discrimination of some against
others.

English ex criminal, Marc Lerigo spent a total of 11 years in prison:
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“...asinsociety as a whole there is a pecking order also in our prisons. At the bottom,
you have your nonces (Not of Normal Criminal Expedient), sex offenders and yes, they
have a pecking order.

I have never committed a nonce crime so | can't tell you what that may be exactly in
ranking but | should imagine the lower the age of the victim, lower down the rung of the
ladder the paedo they'll be. With offences against babies being the worst up to say a
peeping tom at the almost normal crime rung not thought of so bad...

... indeed the prison service and the police in England who also afford zero respect
to these scumbags came up with the acronym NONCE.

...Same as guys who batter their wives or girlfriends up, hurt their kids, hurt the
elderly, guys who hurt animals well Definitely they'll get their head kicked in at some point
if they re on normal location is not on rule 43 protection or the numbers wing, in fact there
just about scraped in here when really hurting any of these people groups and you are
going to be in a constant fight, and only rightly so.

Respect is zero. "3
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Author: Despina Larisa Gules

According to the New Penal Code from 2009, chapter VII1, entitled Crimes against
sexual freedom and integrity, in the Romanian legislation are frames six types of crimes:
art. 218 Rape, art. 219 Sexual aggression, art. 220 Sexual act with a minor, art. 221 Sexual
corruption of minors, art. 222 Recruitment of minors for sexual means and art. 223 Sexual
harassment.

The convicts whom, through the nature of their crimes, fit in chapter V111 represents
a certain type of convicts in the penitentiary. Depending on the level of cognitive
development, social intelligence and the living environment, they can meet certain
problems in the process of integrating in the group of the cell. They can represent a
category of vulnerable convicts, with the risk of being abused by the room mates, forced
to do house hold tasks just for the amusing of others (ex: washing the underwear, the toilet).
If they don’t represent risk of being abused, most of the time they represent the risk of
being discriminated and named different names by the others inmates. Amongst the
convicts, in a big it largely counts the nature of the crime for the status obtained in the
penitentiary. The crimes that fit in the chapter VIII, represents in most of the cases, the
lowest category of inmates, which impose all most no respect from other convicts, the
category with the highest risk of being abused or discriminated by other convicts.

For a better understanding of the dynamics inside of a totalitarian institution, like
the penitentiary, forwards we will present the most important aspects of a life behind the
bars.

According to Goffman, “a totalitarian institution can be defined such as a place of
residence and work where a large number of like-situated, individuals, cut off from the
wider society for an appreciable period of time, together lead an enclosed, formally
administered round of life.”3>> A clear example of a totalitarian institution is the
penitentiary.

For a person who executes a custodial sentence, the penitentiary elevates two big
problems: “of adaptation to the norms and values specifics of these types of life” and “of
subsequent evolution of his personality”.3>® (Gheorghe, 2001). At the persons who have to
execute large punishments, and also at the recidivists, it can be observed “negative

355 Goffman, E., (2003). Aziluri: eseuridespresituatiasociala a pacientilorpsihiatricisiaaltorcategorii de
persoaneinstitutionalizate, lasi: Polirom.

356 Gheorghe, F., (2001). Psihologiepenitenciara: studiisicercetari, Bucuresti: Oscar Print;
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reorganizations of personal values”,*>” (Gheorghe, 2001), despite of all efforts deposited
by the administration of the penitentiary, which it decreases their perceptiveness toward to
the process of reintegration rune in the penitentiary. In general, according to Gheorghe, for
the convicts it may seem to be affected in large extent, the norms after that they lead their
activities and their social relationships, the individual and collective appreciations of the
everyday facts, which it reveals “an inferior system of needs, a report at the good and evil
through their personal interests and, on the whole, a low level of morality”.3°8

According to Gheorghe, for any human, the privation of liberty in the penitentiary
environment represents a particular situation, with “extensive echo in his living
environment, both during his detention, and also after that, in the society.” As long as the
persons are in the penitentiary, between humans that, like them, have committed crimes,
the relationships are the ones that reveal the main difficulties. In relation to the other
convicts, “remorse, declaratory accusations or even the sincere ones during the penal trial
are quickly replaced with excuses for the acts committed, ‘fabricated’ in the penitentiary
to which the person accedes because it gives exculpatory reasons”(Gheorghe, 2001). The
conscience of the convict is relieved through the subjective decrease of guilt, and often, it
appears an alteration of the position in relation to the crime committed: if initially he
appreciates that the punishment is legitimate in relation to the crime, in short time he
considers the punishment is too harsh. Thereby, from a submissive, passive behavior, the
convict goes to an active behavior, in which the personal gain, self-preservation and selfish
are on the first place. In the behavior plan, from the conformist morality, based on guilt, it
goes to frustration morality, based on the group beliefs concerning crime cause, humans
faith in the world, the position towards work, family, law and future and implicit the
lifestyle in the penitentiary”.3*® Even so, the moral values are not destroyed in the
penitentiary, but they exist and they concretized like values in a particular environment. In
detention, the person leads “his daily existence in the middle of a human collectivity
characterized by behavior deflections, collectives who in many cases punish the ones who
adopt a moral behavior.”

Even in this situation, “it must not be accepted the idea, that circulates both through
those in detention, as well as from the outside of the penitentiary, that in an abnormal
situation the human behaves abnormally: the human must use to maximum any

357 Gheorghe, F., (2001). Psihologiepenitenciara: studiisicercetari, Bucuresti: Oscar Print;
358 Gheorghe, F., (2001). Psihologiepenitenciara: studiisicercetari, Bucuresti: Oscar Print;
359 Gheorghe, F., (2001). Psihologiepenitenciara: studiisicercetari, Bucuresti: Oscar Print;
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circumstance that can offer a furthermore chance to show himself moral, therefore
human”,360

Through the above, it suggests that exist two intellectual hypotheses through which
we can approach the penitentiary environment: “first, the moralist one, who meditates at
human condition, the second, the masterful one, who wants to understand and to rank.”36!

Most often it is easier to judge than to analyze and to think a situation because the
process of thinking requires certain availability, while the stereotypes and the prejudice
represent through definition an economy of time and resources. According to Lippman,
stereotypes are “elements of social cognition, mental constructs which helps interpret the
social reality”. These have a functional value as a quick means of interpretation of
information. We could say that stereotypes represent impressions and mental schemes
about certain group of persons, which the persons form by assigning the respective group
a certain set of characteristics. According to Fiscke, the stereotype it presents like a
cognitive element, the prejudice as a affective element and the discrimination as a behavior
element. Therefore, according to Chelcea, prejudice represents the opinions that the
persons form a priori about a certain social group, without a careful analyze of it.
Degenerating, it can be reach at manifestations of a hostile and discriminative behavior.

Our brain will always prefer the short way. Therefore, it is necessary for an
availability to be careful, to understand in order to stop and analyze certain situations and
certain types of humans, before our mind takes the shortcut.

According to Gheorghe, the educative possibilities of the ethic approach are
conditioned in the penitentiary by factors of which action is hard to counteract. First of all,
morality of the most of convicts reveals a contradiction between their moral conscience
and their moral manifestations: they know what “good” is and the criteria by which it is
appreciated, but the objective pursued, the means used and the time given to the realization
do not fit in the limits that are socially accepted. Second of all, the penitentiary
environment does not always allow an authentically moral exteriorization from the
convicts. The interpersonal relationships that are established between them are strongly
marked by the privation of freedom, by the affective and informational frustration. This
makes that the interpersonal relationships between them to be determined by immediate
material interests, which alter the moral ambience within the group of convicts. In these
conditions, it hardly can be about the existence or the maintaining some exceptional
attitudes of convicts for the rest of them, an attitude without a hint of discriminations.
Being reduced in size and depth, interpersonal relationships descends to lower levels, and

360 Gheorghe, F., (2001). Psihologiepenitenciara: studiisicercetari, Bucuresti: Oscar Print;
361 Gheorghe, F., (2001). Psihologiepenitenciara: studiisicercetari, Bucuresti: Oscar Print;

210
Co-founded by the Kazneno popravni Penitenciarul Centrul pentru Z Zdruzhenie
Erfaimus+ Program.me zavod Pozarevac Timisoara Promovarea Invatarii 3 (Pi?j na gragjani
of the European Union Zabela Permanente 22 s IURIDICA PRIMA

1 PRED
<Y 12

d

a training project for prison staff for identifying N o & :

=
— and responding to discrimination in prisons -$_A— .
Project number: No. 2019-1-RS01-KA204-000814 ‘%.nnv‘#

it ‘
7S
@




PRE
SRR
S )

a training project for prison staff for identifying N o & :

=
— and responding to discrimination in prisons -$_A— .
Project number: No. 2019-1-RS01-KA204-000814 ‘%.nm"“'

the communication between the convicts remains dependent on unmet needs and mood for
the moment.

According to Chelcea, “the need of superiority of some individuals found in an
inferior social position or socially threaten is sustained by the way they report at the groups
that are considered vulnerable, around which the negative prejudice are focused”.36?
Therefore, within the community behind the walls, it can be observed discriminated
behavior due to the nature of the crime; the most disadvantaged are the ones with crimes
against sexual freedom and integrity. Even among the convicts with the crimes that fit in
this category, it can be observed a discriminated behavior compared to those who had as a
victim of their crime, a minor.

Thereby, the will to be moral gets the support only from the staff from prison, rarely
from the other convicts. Being always interested of personal and materials aspects, it
doesn’t remain space for moral solutions to everyday problems. The will to obtain a
material advantage is bigger than the will to be moral when the act itself is isn’t motivated
by de achievement of a favorable situation.

In the penitentiary environment, the thing that leads to the transformation of the
mentality of the convicts is the need of reconstruction of a functional values system, in
parallel with the activation of self-trust and trust in the future, with the correction of the
attitude towards work, law and punishment. The faster the convicts understand that moral
acts ensures them the acceptance from others, inner peace and the feeling of participation,
the openness to process of attitudinal reconstruction is wider and more effective. Of course,
education and the training play a big part in the process of moral reconstruction, but as
long as the convicts don’t blame their own lives and honestly don’t want to changes, the
efforts that come from outside will have no results.

According to Gheorghe, “the guardian that works in direct contact with the convicts
has difficulties in the adjustment of his status, carefully detailed in the official regulations,
and the roles that must be played in the relations with the convicts. On the background of
a global relationship of guard-convict, everyday activity put him permanently in the face
of unique situations, in which he must solve the personal problems of convicts, problems
for which doesn’t exist official prescriptions. Recognizing the precarious existence in the
prison, the trend will be to a reasonable conciliation and help”.3%3

In the penitentiary, it exist different privileges from a status to another, but, usually,
the statuses had outside of the prison tend to be maintained during the execution of the
sentence. In this regard, the convicts with a particular value (superior training) will be kept

362 Chelcea, S., (2010). Psihosociologie: teorii, cercetari, aplicatii, ed. a 3-a , rev., lasi: Polirom;

363 Gheorghe, F., (2001). Psihologiepenitenciara: studiisicercetari, Bucuresti: Oscar Print;
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at distance or even persecuted because they are a reason for humiliation for the majority,
which fell inferior.

The penitentiary is in the same time a support of the social environment and a
frontier of civilization, but in the wider social context these institution chronic remains
after the social general environment. That’s why one of the criteria of theoretical approach
of the penitentiary is it’s incapacity of being contemporaneous with the society in which it
functions.

Concluding, according to Gheorghe (2001), it exists the tendency to treat the
delinquent phenomenon as a problem, as a social matter, and the individuals end up being
treated as some cases. These persons are among us, with us and it will be mandatory to
take them as such, even if they go through the judiciary sector. If the phenomenon of
rejection from the society is installed, the process of exclusion is urgent; those involved

“remain enclosed in the behavior that singles them out”.364
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General definition & Context — Sexual violence offenders

According to the Office for National Statistics, violent crime covers a large
spectrum of criminal offences, from “minor assaults [such as pushing and shoving] that
result in no physical harm, to serious incidents of wounding and homicide”.?%> For the
purpose of this section, we will focus on sexual violence, rape, assault and unlawful sexual
activity against adults and children, under the umbrella of violent crimes.

In the specific context of bias and discrimination, sexual violence offenders are an
important topic of discussion, as the stigma associated with such acts can provoke severe
prejudice, discrimination, and maltreatment. If the larger population of offenders were to
be used as a reference point, sexual offenders in particular are prone to receiving some of
the most negative attention (both from the public and within a prison) due to “the heinous
nature of their crimes, among other factors”.3%® Furthermore, the correlation between
prisoners on remand, long term imprisonment, additional charges for violent crimes and
sexual offenses is significant.36’

The perceptions we hold, the shortcuts we use to process information about, and
the unconscious responses to sexual offenders need to be addressed, particularly in a
corrections environment, as they allow us to understand what behaviours our responses
can elicit, how they are internalised by the offenders themselves and the influence they
have on rehabilitation, integration and societal re-entry, and recidivism.

Existing literature on the attitudes towards sexual offenders highlights that
individuals who exhibit “higher dehumanising perceptions [of sexual offenders]” are more
likely to support their societal exclusion upon release and less like to endorse rehabilitation

365 Office for National Statistics. (2016). Overview of violent crime and sexual offences.

366 Grossi, L. (2017). Sexual offenders, violent offenders, and community reentry. Aggression and violent
behaviour .

367 Rabe, K. (2012). Prison structure, inmate mortality and suicide risk in Europe. International Journal of
Law and Psychiatry .
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efforts.368 The stigmatising labels associated with sexual offenders can also result in higher
rates of violent victimisation reported by sexual offenders in prisons, experiences which
have been found to contribute to re-offending risks.3%°

Aside from negative public perceptions, sexual offenders are obliged to deal with
the consequences of their crime and the stigma attached to it during legal procedures, trials
and long-term imprisonment, provoking feelings of antipathy in other individuals involved
in the justice system, which places them at an increased risk of bullying, attacks,
discrimination, and mistreatment.37°

Interactions within the correctional community are often the first instances of direct
stigmatisation and harassment experiences. These experiences are internalised by the
offenders, resulting in a sense of shame, diminished self-esteem and worry in anticipation
of “ongoing [including post-release] discriminatory interactions”, which can have
detrimental effects on the treatment, rehabilitation, and re-entry processes.3’?

Research in the field has also uncovered externalised negative feelings in incarcerated
sex offenders, as a direct result of internalising the biases they are treated with:372

1. being targeted for formal sanctions within the correctional environment
(community notification, registration etc)

2. unfair treatment and labelling, both within the correctional environment as well as
post-release

These two main feelings are important because they are often externalised through
“resentment of those applying the labels”.3”* Amongst the most common characteristics
that can be observed in sexual offenders and their perceptions of themselves, as a result of
the treatment they receive and the stigma they internalise are:

368 viki, T., Fullerton, 1., Raggett, H., Tait, F., & Wiltshire, S. (2012). The role of Dehumanization in
Attitudes Toward the Social Exclusion and Rehabilitation of Sexual Offenders. Journal of Applied Social
Psychology , 2349-2367.

369 Abbiati, M., Mezzo, B., Waeny-Desponds, J., Minervini, J., Mormont, C., & Gravier, B. (2014).
Victimisation in Childhood of Male Sex Offenders: Relationship between Violence Experienced and
Subsequent Offenses through Discourse Analysis. Victims & Offenders , 234-254.

870 Kimmett, E. (2005). Bullying, victimization and safer prisons. Probation Journal .

371 Tewksbury, R. (2012). Stigmatization of Sex Offenders. Deviant Behaviour .

372 Tewksbury, R. (2012). Stigmatization of Sex Offenders. Deviant Behaviour .

373 Tewksbury, R. (2012). Stigmatization of Sex Offenders. Deviant Behaviour .
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sense of being treated unfairly

T @

victimisation language and sense of being unjustly sanctioned

o

frustration, disappointment, and a sense of injustice

o

perception of the society applying the labels as “the offender” — condemnation of
the condemner approach

e. applying fault on the outside world as a coping mechanism to internalising stigma
and biases

Such internalised feelings, whether valid or not, can impact the self-identification
of prisoners, reducing their perceived value and hinders positive behavioural changes.
Identifying these characteristics in the assessment of sexual offenders can aid reduce the
unconscious bias of the assessor.3’* If we consider stress, anxiety, and social
marginalisation to be key factors in an offenders’ risk of recidivism, it becomes crucial to
understand how such feelings, experiences and thoughts can be mitigated in a correctional
environment.

General definition & Context — Sexual violence victims:

Despite sexual violence and assault having been defined at international, European,
and national levels, and the particularities of the acts covered under the scope of rape
differing amongst Member States, components of “consent” and “sexual intercourse” are
included across all definitions. The Istanbul Convention outlines rape under the broader
umbrella of sexual violence, covering all sexual acts that lack consent, including “causing
another person to engage in non-consensual acts of a sexual nature with a third person”.37>
The UN guidelines also include rape under the broader scope of sexual violence, following
the same notions as the Istanbul Convention. Furthermore, the UN (2010a) highlights that
violence against women (of which rape is understood as a component), is a “form of
gender-based discrimination and a violation of human rights.”376

374 Tewksbury, R. (2012). Stigmatization of Sex Offenders. Deviant Behaviour .

375 Council of Europe. (2011). Convention on preventing and combating violence against women and
domestic violence. Istanbul: Council of Europe Treaty Series.

376 European Institute for Gender Equality. (2017). Glossary of definitions of rape, femicide and intimate
partner violence. Vilnius.
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Reliable data on sexual violence in a prison setting is lacking, both at international
as well as EU Member States level however, the results of the most comprehensive survey
on sexual violence, harassment, and stalking, published in 2014 by the EU Agency for
Fundamental Rights, provide a dramatic representation of the extent and nature of such
crimes across the Union, and draw the attention towards beliefs and attitudes held with
regards to the victims and survivors.3”’

In the specific context of bias and discrimination, sexual violence victims are an
essential subject of discussion, as the stigma associated with them often stems from biases
and myths, provoking prejudice, discrimination, secondary trauma, and inadequate
support. Rape myths were originally defined in the 80s, using a combination of social
psychology approaches, framing the concept as a set of “attitudes and beliefs that are
generally false but widely and presently held, [which] serve to justify male aggression
against women” 378 These views are often “prejudicial, stereotyped, or false beliefs about
rape, rape victims and rapists” Parratt & Pina, conceptualising males as perpetrators, and
females as victims, implicitly rejecting the possibility of males also being targets of sexual
violence.?”®

The acceptance of and unconscious reliance on rape myths has been shown to
directly impact individual understandings of sexual assault, and the consequent treatment
of its survivors, both within the broader community as well as within law enforcement and
correctional systems, by influencing what constitutes as legitimate rape and a credible
victim.3% For the specific purpose of this training material, we will address the influence
rape myths have on professionals within the corrections environment, and how they affect:

a. how victims of rape are perceived,
b. how victims of rape are responded to and treated,
c. how rape develops into a culturally supported crime,

Research, advocacy, and specialist literature in the field have addressed rape and
sexual assault for decades, emphasising a “genuine shift in policing culture towards less

377 European Parliament. (2019). Violence against women in the EU.

378 Lonsway, K., & Fitzgerald, L. (1994). Rape Myths: In Review. Psychology of Women Quarterly .

379 Parratt, K., & Pina, A. (2017). From "real rape" to real justice: a systematic review of pilice officers' rape
myth beliefs. Aggression and violent behaviour .

380 \VVenema, R. (2016). Making judgements: how blame mediates the influence of Rape Myth Acceptance in
police response to sexual assault. Journal of Interpersonal Violence.
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victim blaming™3! however, active endorsement of rape myths and prejudices can still be
observed in qualitative, open-ended examinations. Most importantly, high levels of
secondary victimisation are still prevalent among victims who report a sexual assault to
authorities.382 With rape still largely a sensitive, often controversial topic, it is no surprise
that attributions of responsibility are derived from implicit biases and perceptions about
causality, impacting responders’ judgements of the control the victim had over the event
and direction towards which blame will be casted.383

The most common factors that have been identified to influence responders’ beliefs
and attitudes towards rape victims are:

Victim — Perpetrator relationship,3*

Attire, intoxication, and risk-taking behavior,3®
Gender of victim,386

Gender and ideology of responder,3®’
Stereotyped victim typology,38

The types of myths and biases around rape, rapists and rape victims are quite
diverse and, given the ease with which they can influence attitudes towards sexual assault
victims and the interactions correctional professionals have with them, overcoming and
replacing these stereotypes requires conscious effort. The first step, as addressed

381 Mennicke, A., Anderson, D., Oehme, K., & Kennedy, S. (2014). Law Enforcement Officers' Perception
of Rape and Rape Victims. Violence and Victims .

382 \VVenema, R. (2016). Making judgements: how blame mediates the influence of Rape Myth Acceptance in
police response to sexual assault. Journal of Interpersonal Violence

383 Venema, R. (2016). Making judgements: how blame mediates the influence of Rape Myth Acceptance in
police response to sexual assault. Journal of Interpersonal Violence.

384 Venema, R. (2016). Making judgements: how blame mediates the influence of Rape Myth Acceptance in
police response to sexual assault. Journal of Interpersonal Violence.

385 Sleath, E., & Bull, R. (2012). Comparing Rape Victim and Perpetrator Blaming in a Police Officer
Sample. Criminal Justice and Behavior .

386 Sleath, E., & Bull, R. (2012). Comparing Rape Victim and Perpetrator Blaming in a Police Officer
Sample. Criminal Justice and Behavior .

387 Parratt, K., & Pina, A. (2017). From "real rape" to real justice: a systematic review of pilice officers' rape
myth beliefs. Aggression and violent behaviour .

388 parratt, K., & Pina, A. (2017). From "real rape" to real justice: a systematic review of pilice officers' rape
myth beliefs. Aggression and violent behaviour .
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previously, involves active retrospection and acknowledgment of the root cause of the bias,
which can either be one or a combination of:

o Unconscious rape myth acceptance
o Implicit attributions of blame

o Extra-legal crime characteristics

o Criminal justice peer culture

Awareness of our own biases, stereotypes, and prejudices, as well as the ones
employed by those around us can aid the development of adequate training and the
consequent peer culture shift regarding sexual assault, determining appropriate responses
that do not rely on flawed judgements and cultural definitions of what constitutes real rape
and credible victims.38 This can, in turn, support the experiences of victims, impact
attrition rates in rape cases and reduce the risk of PTSD, shame and self-blame,3%°
indirectly improving the legitimacy of the correctional setting. Furthermore, reducing
implicit biases related to rape and acknowledging the risk victims face surrounding their
credibility can create an environment of trust and transparency, reducing victim
withdrawal, as victims who feel contented with their responding professional are also more
likely to divulge sensitive details.3%!

EU/International standards and practice:

The past decade has been marked by numerous important improvements in the
quality of the criminal justice systems. In an attempt to improve conviction rates and
respond to victims of rape adequately, extensive training has been provided across EU
institutions. However, secondary victimisation and trauma are still observable in survivors
who are exposed to ill-informed, insensitive, and victim-blaming processes.3%2

389 Turgoose, D., Glover, N., Barker, C., & Maddox, L. (2017). Empathy, compassion fatigue an burnout in
police officers working with rape victims. Traumatology .

3%0 |_a Bash & Papa, 2014; Lee, Scragg & Turner, 2001

3! Turgoose, D., Glover, N., Barker, C., & Maddox, L. (2017). Empathy, compassion fatigue an burnout in
police officers working with rape victims. Traumatology .

392 \Venema, R. (2016). Making judgements: how blame mediates the influence of Rape Myth Acceptance in
police response to sexual assault. Journal of Interpersonal Violence .
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Amongst other initiatives developed in the fight against violence, the UN resolution
15/2010 (2010) adopted guidelines and Practical Measures on the Elimination of Violence
Against Women in the Field of Crime Prevention and Criminal Justice. As can be observed
in the statement of the Directorate General,3%* these guidelines highlight the need for crime
prevention responses to be victim-centric, as such initiatives have been shown to be greatly
impactful in:

=> retaining victim engagement in the CJS process,3
=>» enabling the collecting of more robust evidence,3%
=» making victim more credible witnesses in court,3%

Furthermore, the use of specialised, bias-free advocates to support victim through
criminal justice systems has been found to reduce secondary victimisation. Raitt (2010)
emphasises that the provision of independent legal representatives for rape victims is “the
most effective way of supporting rape victims during trials”, while Skinner and Taylor
(2009) note that this is a widespread but not universal practice in the European Union.3%7

Specialist advocate support networks for victims and survivors of sexual assaults
have been established in at least 14 EU countries, including Austria, Belgium, Denmark,
France, Germany, Ireland, with activities ranging from legal representation at trials to more
general CJS support.3%

3% Directorate General for Internal Policies. (2013). Overview of the worldwide best practices for rape
prevention and for assisting women victims of rape. Policy Department C: Citizens' rights and constitutional
affairs.

39 Skinner and Taylor, 2009

3% Brooks, 0., & Burman, M. (2016). Reporting rape: victim perspectives on advocacy support in the
criminal justice process. Criminology & Criminal Justice

3% Brooks, 0., & Burman, M. (2016). Reporting rape: victim perspectives on advocacy support in the
criminal justice process. Criminology & Criminal Justice

397 Directorate General for Internal Policies. (2013). Overview of the worldwide best practices for rape
prevention and for assisting women victims of rape. Policy Department C: Citizens' rights and constitutional
affairs.

3% Directorate General for Internal Policies. (2013). Overview of the worldwide best practices for rape
prevention and for assisting women victims of rape. Policy Department C: Citizens' rights and constitutional
affairs.
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Why is this relevant?

As “gateways to justice”, correctional officers can be influenced by past
experiences and knowledge, indirectly influencing the response to and treatment of sexual
violence victims and offenders, making their role crucial.3%° Interactions with offenders
and victims of sexual violence have the potential to influence not only the individuals, but
also the correctional community’s attitudes and behaviours.

First and foremost, there is an inherent need to acknowledge that “discrimination,
stigma and exclusion may subsequently place an offender at an increased risk for
recidivism”.4% From a structural perspective, the collective support (or lack thereof) of the
correctional staff has the capacity to yield a strong influence on the progress, development,
and potential rehabilitation of offenders. Understanding the common perceptions of sexual
offenders and adjusting staff behaviour accordingly can aid the treatment of violent
offenders, and indirectly increase trust, authority, and legitimacy.*°!

In the specific context of dealings with sexual violence victims, correctional staff
are exposed to severely traumatic information so acknowledging, understanding, and
overcoming implicit biases is crucial to developing a safe working environment.*02

From a pragmatic viewpoint, discriminatory and hostile beliefs, paired with a direct
or indirect refusal to actively support sexual offenders overcome the internalised stigma,
work towards positive behavioural changes, and eventually re-enter and establish
themselves within the community can result in increased levels of risk, both within the
prison, as well as outside it.403

The second important consideration is the correctional staff’s role as active risk-
assessors. Bias free risk-assessment is crucial as it can increase compliance and

399 Venema, R. (2016). Making judgements: how blame mediates the influence of rape myth acceptance in
police response to sexual assault. Journal of Interpersonal Violence .

400 Winnick & Bodkin, 2008

401 Grossi, L. (2017). Sexual offenders, violent offenders, and community reentry. Aggression and violent
behaviour .

402 Turgoose, D., Glover, N., Barker, C., & Maddox, L. (2017). Empathy, compassion fatigue an burnout in
police officers working with rape victims. Traumatology .

48 Willis, G., Levenson, J., & Ward, T. (2010). Desistance and Attitudes Towards Sex Offenders: Facilitation
or Hindrance. Journal of family violence .
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cooperation through legitimacy, which is ethically more desirable, more cost-effective and
with long-term results compared to “systems maintained down the barrel of a fun”.404

Thirdly, considerations towards the emotional impact of working with sexual
violence offenders and victims must not be overlooked. Recent research highlights that
long-serving specialist officers suffer from compassion fatigue, secondary traumatic stress,
and burnout, as a result of consistent engagement with traumatic information.*®> These
emotional factors can impede the ability of correctional staff to feel and display empathy,
indirectly influencing the victim’s experiences of the justice system and decision-making
processes.40®

Last but not least, staff who are most effective within a correctional setting operate,
as much as possible, within the professional box, bringing along a set of skills, accurate
and positive beliefs in their ability to use their skills to create an environment where best
outcomes are produces — whether that is legitimacy, rehabilitation, or peaceful correctional
communities. Perceived unfair or overly restrictive sanctions can push prisoners to stick to
something they can control, making positive behavioural changes difficult to achieve,
ultimately increasing the difficulty of correctional staff’s working environment.

Because correctional staff also have pre-conceived ideas and attitudes that may
influence their beliefs of rape, training or experience alone may not be sufficient in order
to reduce bias and prejudice. Specifically, training can address negative beliefs of rape and
suggest good standards of practice for rape investigations. However, if other factors that
may influence officers, such as their gender, ethnicity, and age are not addressed in
training, it can be argued that knowledge alone may well not induce attitude or behaviour
change.?0”

404 Jackson, J., Tyler, T., Bradford, B., Taylor, D., & Shiner, M. (2010). Legitimacy and procedural justice
in prisons. Prison service journal .

405 Turgoose, D., Glover, N., Barker, C., & Maddox, L. (2017). Empathy, compassion fatigue an burnout in
police officers working with rape victims. Traumatology .

406 Turgoose, D., Glover, N., Barker, C., & Maddox, L. (2017). Empathy, compassion fatigue an burnout in
police officers working with rape victims. Traumatology .

407 parratt, K., & Pina, A. (2017). From "real rape" to real justice: a systematic review of pilice officers' rape
myth beliefs. Aggression and violent behaviour .
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Handbook on gender-responsive police services for women and girls subject to violence | Digital
Further library: Publications | UN Women — Headquarters

Working with sexual violence victims in prisons (pcar.org)

reading: Violence And Sexual Assault In Prison | Prisoner Resources

Prison Rape Elimination Act | PREA (prearesourcecenter.org)

Overview of the worldwide best practices for rape prevention and for assisting women victims of rape
(europa.eu)

CETS 210 - Explanatory Report to the Council of Europe Convention on preventing and combating
violence against women and domestic violence (coe.int)

Supporting women and girls (endviolenceagainstwomen.org.uk)

General recommendations made by the Committee on the Elimination of Discrimination against
Women (un.org)

Rape Culture, Victim Blaming, and the Role of Media in the Criminal Justice System (eku.edu)
Violence against women in the EU (europa.eu)

Legislative Approaches To Rape In The EU: Outlining Case Study Examples — GenPol (gen-pol.org)
Understanding_rape_in_prison_low_res.pdf (pcar.org)

Introduction | Notes for Trainers | ROH V4.36 (nomsintranet.org.uk)

General definition

National, racial, and religious differences are an important topic of consideration
in prison systems across the world, particularly in the context of increasing international
migration trends, globalised crime and multiculturality trends. The discrimination that can
arise from such a population variety has been extensively documented and its definitions
have been amended to accommodate the different States’ needs, as well as to address 1Ssues
of differential treatment, bias, and prejudice.

Discrimination on the grounds of national, racial, and religious differences is
covered under Article 14 of the European Convention on Human Rights,*%® highlighting
that the rights conveyed under the Convention “shall be secured without discrimination on
any ground such as sex, race, colour, language, religion, political or other opinion, national
or social origin, association with a national minority, property, birth or other status.” Both
Article 14 of the Convention and Article 1 of Protocol No. 12 “prohibit discrimination on
a large number of grounds [...] and the non-exhaustive list of grounds of discrimination
allows the Court to extend and include grounds not expressly mentioned therein.” In order

408 Council of Europe. (1950). COnvention for the Protection of Human Rights and Fundamental Freedoms,
as amended by Protocols Nos. 11 and 14. Council of Europe.
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https://www.unwomen.org/en/digital-library/publications/2021/01/handbook-gender-responsive-police-services#view
https://www.unwomen.org/en/digital-library/publications/2021/01/handbook-gender-responsive-police-services#view
https://www.pcar.org/sites/default/files/resource-pdfs/prea_working_with_victims_who_are_inmates.pdf
https://www.prisonerresource.com/prison-life/special-tactics/violence-sexual-assault/
https://www.prearesourcecenter.org/about/prison-rape-elimination-act
https://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/493025/IPOL-FEMM_ET(2013)493025_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/493025/IPOL-FEMM_ET(2013)493025_EN.pdf
https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=09000016800d383a
https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=09000016800d383a
https://www.endviolenceagainstwomen.org.uk/supporting-women-and-girls/
https://www.un.org/womenwatch/daw/cedaw/recommendations/recomm.htm#top
https://www.un.org/womenwatch/daw/cedaw/recommendations/recomm.htm#top
https://encompass.eku.edu/cgi/viewcontent.cgi?article=1008&context=kjus
https://www.europarl.europa.eu/RegData/etudes/BRIE/2018/630296/EPRS_BRI(2018)630296_EN.pdf
https://gen-pol.org/2019/06/legislative-approaches-to-rape-in-the-eu-outlining-case-study-examples/
https://www.pcar.org/sites/default/files/resource-pdfs/7_understanding_rape_in_prison_low_res.pdf
http://www.nomsintranet.org.uk/roh/roh/notes-for-trainers/08_00.htm

and responding to discrimination in prisons

to provide a clearer picture of the context addressed, and for the purpose of this training
material, we will highlight the three main forms of discrimination covered by the general
prohibition to discriminate protocols General, that can arise from national, racial, or
religious belonging:4%

=» Direct Discrimination,

=» Indirect Discrimination,

=>» Discrimination by Association ,
=» Instruction to Discriminate.

Despite a clear definition of what would constitute direct discrimination not being
covered under Article 14 or Article 1, the phrase has been used to address the disparity in
the treatment of or behaviour towards persons in comparable or similar circumstances,
based on status or identifiable group characteristics. Furthermore, direct discrimination
can also cover acts of harassment and incitement to discrimination and hatred and is
primarily characterised by explicit intent.

Covering a wider spectrum of behaviours, indirect discrimination can take many
forms, including but not limited to “disproportionately prejudicial effects of a general
policy or measure which, though phrased in neutral terms, has a discriminatory effect on a
particular group”. Considering it does not always require intent but can incite significant
disadvantage, an increased focus should be given to this form of discrimination, as it can
stem from both neutral stances, as well as de facto situations, despite the policies and
measures not being explicitly directed towards a certain group.

Discrimination by association refers to situations in which the behaviour towards
or treatment of persons differs based on presumed affiliation with other individuals who
“actually or seemingly possess a particular status or protected characteristics”, resulting in
less favourable treatment, discrimination, and victimisation on the basis of assumed group
membership alone, lacking any legitimate aim or reasonable justification.

Last but not least, harassment and instruction to discriminate refers to unwarranted
behaviours towards a group or individual, with the sole purpose of violating the dignity
and rights of that individual, by creating a hostile, degrading, offensive or intimidating

409 Council of Europe. (1950). COnvention for the Protection of Human Rights and Fundamental Freedoms,
as amended by Protocols Nos. 11 and 14. Council of Europe.
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environment. This prohibition has been added to the EU non-discrimination laws fairly
recently, to allow for harmful nuances of discrimination to be considered.

Most importantly, International Human Rights Law does not only address
direct/indirect discrimination and discrimination by association, but it also explicitly
prohibits the incitement to national, racial, or religious hatred and intolerance. The
strongest criticism of such acts can be found in Article 20 of the ICCPR,*° which states
that “any advocacy of national, racial, or religious hatred and intolerance that constitutes
incitement to discrimination, hostility or violence shall be prohibited by Ilaw”.
Furthermore, specialist bodies consistently call for increased attention to be given to
policies in a variety of fields, including education, awareness raising, and training, to allow
the development of comprehensive and effective dialogue structures between state
agencies and minority communities, and commit to “policies and practices aimed at
encouraging and promoting the respect of rights and dignities” of the other.#!

Most non-discrimination directives address the nuanced instruction to discriminate
under the umbrella of discrimination, but none provide a clear definition of what is
fundamentally meant by the concept, as it cannot be confined to specific instructions but
should encompass preferences and encouragement to treat persons less favourably due to
their ethnic, national, or religious affiliation.

In the specific context of implicit biases, national, religious, and ethnic affiliations
can provoke automatic judgements, often ingrained below the conscious level of the human
mind, that stem from an evolutionary propensity to be reluctant towards the other, guided
by prevailing stereotypes, as addressed in previous chapters. From the perspective of
research on discrimination within the justice system, efforts have mainly focused on socio-
legal theories that address the discrimination arisen from prejudicial stances on national,
religious, and racial belonging, with contrasting views proposed by conflict vs consensus
theorists.

Whilst arguments of a homogenic, balanced and cohesive value-oriented society as
a result of adequately implemented community protection instruments, such as criminal
law, are at the root of consensus theories, reviews of the pertinence of conflict theory
highlight that “police and minorities should be viewed as distinct groups that are

410 OHCHR. (2010). Towards an interpretation of article 20 of the ICCPR: Thresholds for the prohibition of
incitement to hatred. OHCHR.

411 European Institute for Gender Equality. (2017). Glossary of definitions of rape, femicide and intimate
partner violence. Vilnius.
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dynamically and intractably opposed”,**? concluding that discrimination is a symptom and
an outcome of antagonistic relationships that rely on categorisations and generalisations.

Such analyses shed light on the factors that are significant in intergroup dynamics,
emphasising the emotional responses that can be triggered by implicit biases and the
stereotypes each group applies to the other — conflict theory supports the assumption that
the majority can view minorities as criminal threats whilst minorities perceive majorities
as racist, discriminatory, and authoritarian.**® Despite such findings, the role that emotional
triggers play in policing, and how they affect the legitimacy of the judicial system, are
issues that are yet to be comprehensively addressed.

Context:

The issue of national, religious, and racial hatred and intolerance is not a new one.
There is abundant literature showcasing instances of discrimination on these grounds
throughout history, and a variety of approaches proposed by specialist bodies, international
authorities and advocacy groups attempting to address and overcome it. In the context of
an increasingly globalised world, addressing population differences in an ethical, non-
discriminatory way is a key focus, highlighted by the increase in attention directed towards
the prohibition of hate speech and incitement to violence in recent years.

Globalisation does not only influence the multiculturality of the general population.
Specifically related to correctional institutions, the rise of globalised crime and the
increasing number of offenders from various ethnic and religious backgrounds pose a
number of challenges, both for the offenders themselves, as well as for the institutions in
charge of detaining them: from language barriers and cultural differences, to instances of
discrimination and differential treatment.** Approaches to this rise in diversity vary
greatly across countries, with some States adopting egalitarian traditions and largely

412 Devah, P., & Shepherd, H. (2008). The sociology of discrimination. Annual Review of Sociology , 181-
209.

413 Devah, P., & Shepherd, H. (2008). The sociology of discrimination. Annual Review of Sociology , 181-
209.

414 Bygnes, S. (2014). Ad hoc multiculturalism: prison staff approaches to cultural and religious diversity. In
S. Aasen, S. Gloppen, A. Magnussen, & E. Nilssen, Juridification and Social Citizenship in the Welfare State
(pp. Chapter 11, 203-220). Edward Elgar
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avoiding addressing the differences.*'> Bygnes, whilst others take more proactive
approaches to highlighting variances, understanding them, learning from past experiences,
and adapting future policies and internal guidelines accordingly.4®

The vulnerability of the other, in this case those coming from minority national,
racial, or religious backgrounds, is heightened in a prison context, as addressed in previous
chapters. However, the unreliability of official statistics derived from distorted analyses
offers a weak foundation for research on discrimination in the justice system.#!” In a cross-
country analysis of the approaches employed by prison staff in dealing with cultural and
religious diversity, Susanne Bygnes(2014) highlights that one of the major challenges is
posed by “dilemmas related to individual prisoners’ rights vs concern for public safety”,
revealing different processes of inclusion and exclusion of the other.

Relating to the British context, Bygnes(2014) argues that victimisation on the
grounds of ethnic, national, and religious differences is most apparent in decision-making
processes, with inmates facing difficulties in accessing religious services, practising their
faith, and following dietary restrictions, but that discrimination is also present in the
disciplinary treatment applied. Furthermore, addressing the Norwegian context, Bygnes
(2014) highlights that the reluctance to address prison population differences, paired with
a lateness to provide equal opportunities and a weakness of legal regulation bring forth
systematic challenges in the recognition and accommodation of minority rights in prison,
followed by ad-hoc approaches to tackling inmate cultural and religious variety.*18

It is no surprise that prisoners from minority backgrounds are considered to
represent an exceptionally vulnerable group, placed at an increased disadvantage because
of their offences and criminal records, as well as due to challenges of religious taboos,
severed social ties, language barriers and xenophobia.**® Given that research on biases and
discrimination has highlighted that judgements and unconsciously attached stereotypes can
stem from a lack of contact with the other, pertinent arguments of multicultural prison

415 Bygnes, S. (2014). Ad hoc multiculturalism: prison staff approaches to cultural and religious diversity. In
S. Aasen, S. Gloppen, A. Magnussen, & E. Nilssen, Juridification and Social Citizenship in the Welfare State
(pp. Chapter 11, 203-220). Edward Elgar

416 Beckford, 2006

417 Kepper, 2000

418 Bygnes, S. (2014). Ad hoc multiculturalism: prison staff approaches to cultural and religious diversity. In
S. Aasen, S. Gloppen, A. Magnussen, & E. Nilssen, Juridification and Social Citizenship in the Welfare State
(pp. Chapter 11, 203-220). Edward Elgar.

419 Bygnes, S. (2014). Ad hoc multiculturalism: prison staff approaches to cultural and religious diversity. In
S. Aasen, S. Gloppen, A. Magnussen, & E. Nilssen, Juridification and Social Citizenship in the Welfare State
(pp. Chapter 11, 203-220). Edward Elgar.
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environments provoking empathy and understanding as a result of habitual contact have
also surfaced.*?°

If the number of minority inmates in prisons across the world is increasing, and
their vulnerability doubles as a result of incarceration, providing fair treatment,
understanding and empathy becomes an important focus for the institutions detaining
them. Despite prison staff playing an important role in the fight against discriminatory
practices in prisons, accounts of prisoners addressing the challenging mediation of racial,
religious, and ethnic variety in the prison population should not be overlooked either.4?!

Issues of identity and belonging are of utmost importance as they allow us to
understand the coping mechanisms offenders adopt in order to negotiate the internal
conflicts that can arise as a result of their incarceration. The discourse of cultural
differences observed in some prisoners suggest notions of tolerance and unity, hinting
towards the concept of shared solidarity, an “adaptive response to forced and close
interpersonal contact”.*?2 An integral part of self-identity of prisoners in the context of
diluted prisoner collectives as a result of multicultural populations is language — hostile,
discriminatory language can be interpreted as a refusal to support the individual in
recreating the notions of identity whilst in prison, creating increased levels of exclusion
and segregation.*23

The desire to belong to a group that is mainly characterised by what we believe to
be positive aspects allows for a subjective distancing from the other. In attaching our
identities to groups and categories, we unconsciously allow our brains to view ingroup
members as individuals but de-individualise members of the outgroup, resorting to
stereotypes and prejudices towards the entire category, which are then visible in our
reactions, impressions, treatment of and language used with the other. However, despite
language being a tool for the effective communication and self-identification of minority
prisoners, language barriers are also one of the most difficult challenges brought forth by
the rise in global crime and the diversity of the prison population.

420 Spiegel, S. (2007). Prison "Race Riots": An Easy Case for Segregation. California Law Review .

421 phillips, C. (2008). Negotiating identities: Ethnicity and social relations in a young offenders' institution.
Theoretical Criminology .

422 phillips, C. (2008). Negotiating identities: Ethnicity and social relations in a young offenders' institution.
Theoretical Criminology .

42Wwillis, G., Levenson, J., & Ward, T. (2010). Desistance and Attitudes Towards Sex Offenders: Facilitation
or Hindrance. Journal of family violence .
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The increased focus on discrimination on national, racial, and religious grounds
placed by specialised bodies and publicly funded institutions has highlighted that the
effects of globalisation should be reflected in the religious and cultural plurality of prisons.
In short, prisons should be expected to provide equal opportunities, treatment, and access
to services, as well as an understanding of specific manifestations of cultural and religious
diversity, including dietary requirements and rituals, as per the EU Guidelines on Freedom
of Religion or Belief (2013) and European Prison Rules.*?*

Furthermore, safeguards should be established to ensure that prisoners can make
reasonable requests and complaints in a safe and confidential environment. The risk of
retaliation, intimidation, or otherwise negative consequences to making a request or
reporting discrimination should be absent.*?> Amongst the numerous initiatives developed
in the fight against discrimination on the grounds of national, religious, or ethnic
belonging, and as a result of active calls to create a unified approach across all Member
States, the EU Commission adopted the 2020-2025 plan against racism, officially
recognising the inherent need to address structural racism and the prevention of
discrimination in law enforcement and criminal justice systems.426

The complexity of staff-prisoner relationships is addressed in recent research on
discriminatory practices that arise as a result of ethnic, racial, and religious differences.
Dignity, respect, and courtesy are behavioural characteristics that should be placed at the
forefront of such interactions, aiding the break-down of opportunities for othering,
barriers, and distrust. The fairness in treatment of minority communities should be
apparent in the use of community specific resources, to create a network of support and
help offenders in their efforts to rehabilitate, reintegrate and fight desistance.*?’

424 Council of Europe. (2006). European Prison Rules. Council of Europe.

425 Kimmett, E., & Tsintsadze, K. (2017). Tackling Discrimination in Prison: still not a fair response. Prison
Reform Trust .

426 European Commission. (2020). A Union of equality: EU anti-racism action plan 2020-2025. European
Commission .

427 Radicalisation Awareness Network. (2016). Approaches to violent extremist offenders and countering
radicalisation in prisons. RAN.
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Why is this relevant?

As we have already established, individuals who feel demeaned or subjected to
prejudice and discrimination that stems from negative stereotypes associated with the
ethnical or religious background they belong to, can internalise emotions of disrespect and
diminishment, indirectly affecting their trust in the efficacy and legitimacy of the judicial
system.*28 |t is therefore crucial for correctional staff to employ neutral communication,
treatment, and behaviours towards minority prisoners, whilst also being aware of racial
and religious conflicts that can arise within the prison population, as a result of
multiculturality and diversity. Given the increased vulnerability of minority prisoners,
prison staff have the potential to not only influence the individuals themselves but can
incite awareness of biases and stereotypes amongst the correctional community as a whole.

Recognising the importance of prisoner self-identity, their freedom to practice their
religion and be treated fairly regardless of their ethnic, religious, and national affiliation is
an important step prison staff can take in order to provide offenders with the opportunities
and skills they require to enter the post-prison world “with viable possibilities for a
noncriminal life”.#?° Furthermore, just and equal treatment paired with structured
communication approaches can create a more efficient working environment, reduce
tensions in staff-prisoner and staff-staff relations and increase the confidence of the
prisoners in the process.

It is important to clarify that implicit bias and automatic judgements that arise
below the conscious level of our minds are not necessarily equal to racism, xenophobia, or
hatred. However, they can provoke unwarranted stigmatisation and subjective
categorisations of individuals, without offering the opportunity for cooperative
communication. Despite the tendency to use cognitive shortcuts, enabling individuals to
focus more successfully on other important aspects pertaining to their environment, the
strength of the implicit bias can be reduced, as unconscious biases are pretty malleable.*3°

428 Jackson, J., Tyler, T., Bradford, B., Taylor, D., & Shiner, M. (2010). Legitimacy and procedural justice
in prisons. Prison service journal .

429 Gronholm, P., Henderson, C., Deb, T., & Thornicroft, G. (2017). Interventions to reduce discrimination
and stigma. Social Psychiatry and Psychiatric Epidemiology , 248-258.

430 Marsh, J. (2015, April 28). Can We Reduce Bias in Criminal Justice? Greater Good Magazine, Politics,
Articles & More. Retrieved from
https://greatergood.berkeley.edu/article/item/can_we_reduce bias_in_criminal_justice
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Furthermore, we need to acknowledge that “discrimination, stigma and exclusion
may subsequently place an offender at an increased risk for recidivism”.*3! From a
structural perspective, the collective support (or lack thereof) of the prison staff has the
capacity to yield a strong influence on the progress, development, and potential
rehabilitation of offenders. Understanding the common perceptions of sexual offenders
and adjusting staff behaviour accordingly can aid the treatment of violent offenders, and
indirectly increase trust, authority, and legitimacy.*3?

In light of recent international events drawing attention towards racial disparities
in criminal justice systems, and despite the general consensus on the plurality of global
populations, the increase in ethnically and religiously diverse prisoners, and active calls
from specialised bodies to “strongly and publicly denounce the disproportionate use of
force and racist tendencies in law enforcement”,*33 recent reports highlight that the relevant
authorities have so far failed at adequately tackling the structural racism and discrimination
on the grounds of race, ethnicity, and religion, and promoting a unified, bias free criminal
justice approach across all Member States.*** Such reports acknowledge and highlight the
importance of extensive training, emphasising that countries which have adopted training
modules against discriminatory practices have seen positive results in a short timeframe.

Layout 1 (prisonreformtrust.org.uk)

Further Podcast: The Dutch experience — innovating practice to support foreign national prisoners -
Penal Reform International
reading: Podcast: Prisoner consultation can contribute to the smooth running of prisons - Penal Reform

International

Roma Discrimination in Criminal Justice Systems

Handbook on European non-discrimination law

Legitimacy and procedural justice _coversheet .doc (Ise.ac.uk)
Tackling discrimination in prison (prisonreformtrust.org.uk)

431 Clow, K., & Ricciardelli, R. (2012). Stigma-by-association: Prejudicial effects of the prison experience.
In D. Russell, & C. Russell, The Psychology of Prejudice: Interdisciplinary Perspectives on Contemporary
Issues (pp. 127-154). Nova SCience.

432 Grossi, L. (2017). Sexual offenders, violent offenders, and community reentry. Aggression and violent
behaviour .

433 European Parliament. (2020). Resolution of 19 June 2020 on the anti-racism protests following the death
of George Floyd. European Parliament.

434 Fair Trials. (2020). Uncovering anti-Roma discrimination in criminal justice systems in Europe.
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https://www.fairtrials.org/publication/uncovering-anti%E2%80%91roma-discrimination-criminal-justice-systems-europe
https://fra.europa.eu/sites/default/files/fra_uploads/1510-FRA-CASE-LAW-HANDBOOK_EN.pdf
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General definition

The concept of sport encompasses a wide spectrum of physical activities which,
“through casual and organised participation, aim at expressing or improving physical
fitness and mental well-being, forming social relationships or obtaining results in
competitions at all level”, whilst also considering other forms of exercise, including but
not limited to yoga, recreational games, and aerobic and fitness activities.*3> Furthermore,
the Code of Sport Ethics adds that sport should be “accessible to everybody; available to
children and young people in particular; healthy and safe, fair, and tolerant, building on
high ethical values; capable of fostering personal self-fulfilment at all levels; respectful of
the environment; protective of human dignity, [...] and against any kind of exploitation of
those engaged in sport™.436

In the specific context of correctional settings, physical activities have often been
classified under various jurisdictions, pertaining to educational, recreational or health
requirements. However, the basic stipulation and the required access to sport in prison is
covered by the basic principles of correctional policies and laws across countries of
interest.*3” In light of such provisions, it is important to address the violence that remains
prevalent in many sports activities across the world. Despite the growing body of well-
documented benefits physical activities can have on prisoners, violent sports behaviour
can jeopardise its role as an important correctional instrument for the promotion of health,
positive values, and recreation.

The European Commission has acknowledged that violent behaviour in physical
activities is not a concern just for those participating in major sports events but can take a
variety of intolerance forms in different contexts, both on and off the pitches of major
football clubs. This particular type of violence and aggression is often most visible in

435 Council of Europe. (2001). Reccommendation No. R (92) 13 Rev of the committee of ministers to member
states on the revised european sports charter. Council of Europe.

436 Council of Europe. (2010). Recommendation CM/Rec9 of the committee of ministers to member states
on the revised code of sports ethics. Council of Europe.

47 Van zyl, D., & Snacken, S. (2002). Principals of European Prison Law and Policy: Penology and Human
Rights. Oxford: Oxford University Press.
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physical activities that require teams but is also prevalent in expressions of toxic
masculinity in prison settings, where weightlifting, boxing and martial arts have been
shown to increase the assertion of dominance and construct social hierarchies.*38

Considering that physical activities covered under the wide scope of sport can
support the integration of vulnerable persons into the greater society, and offer a suitable
platform for fostering the acceptance of diversity, mutual respect and inclusion, issues of
racism and discrimination in sports have been recognised as highly important by specialist
bodies, who indicate that such acts have become increasingly prevalent.*3® Within this
context and for the purpose of this training material, the main priorities of prison sports
policies should focus on several key objectives,*4° including but not limited to:

=>» The improvement of overall wellbeing,

=>» The encouragement of mental and physical fitness,

=» The fostering of a sense of inclusion and integration,

=>» The elimination of discrimination and the promotion of greater equality,
=>» The enabling of behavioural and attitude change.

It is important to acknowledge the growing recognition that sports in correctional
settings have received in recent years, highlighting the value they can bring to detainees
and the prison community as a whole. However, sports in prison are faced with a variety
of challenges and there is an inherent need to understand that the relationship of physical
activities and confinement settings is complex and requires thorough assessment.441

Context:

According to Goffman,**? correctional systems are the perfect example of total
institutions, harbouring a unique social environment through the isolation of diverse
groups and the control exercised by rigid disciplinary regimes. Most importantly, such

438 Ricciardelli, R. (2013). Establishing and asserting masculinity in Canadian penitentiaries. Journal of
Gender Studies, 170-191

439 European Union Agency for Fundamental Rights. (2010). Racism, ethnic discrimination and exclusion of
migrants and minorities in sport. Belgium: European Union Agency for Fundamental Rights.

440 EPAS. (2014). Pan-European Conference "Sport and Prison". EPAS. EPAS.

441 EPAS. (2014). Pan-European Conference "Sport and Prison". EPAS. EPAS.

442 Goffman, A. (2009). On the Run: Wanted Men in a Philadelphia Ghetto. American Sociological Review
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environments have drastic effects on the loss of self-identity, self-expression, and agency.
Despite the restrictions that characterise prisons and the governing of prisoner’s sense of
belonging and freedom, a growing body of research emphasises the thriving of sport
activities in a variety of prisons across the world, addressing issues of mental wellbeing,
physical health, and social expression.*43

Whilst the access and provision of opportunities to physical exercise and outdoor
recreation activities can vary across the different governing institutions due to the diverse
prison types and prison populations, it is crucial to acknowledge that prisoners’ physically
active identities can contextualise differently and influence their daily living in meaningful
ways. However, the issue of violence as a result of such activities cannot be overlooked,
and its risks must be adequately assessed in order for such challenges to be overcome. The
Enlarged Partial Agreement on Sport encourages the active addressing of such challenges
and emphasises that physical activities and recreational opportunities can be used as an
efficient instrument to motivate and engage prisoner populations, “particularly those who
typically respond better as a result of active participation”.444

In a global context, addressing the gender variation in prison population is
important when discussing potential violence and discrimination in physical activities.
Considering that men comprise approximately 91% of prison populations across 80% of
analysed countries, the relationship between sport and masculinity is fundamental.?4>
Addressing prison culture from a “hegemonic masculinity” perspective highlights issues
of idealised characteristics prisoners attach to their identities and displays of domination,
enhancing notions of a strict adherence to perceived inmate codes and hierarchies which
indirectly shape their behaviour.#*® The masculine identity regulated by prison life has been
argued to be “earned” through the rehearsal and refinement of it, with physical activity
playing an important role in the expression of identity and agency.*’

It is therefore no surprise that certain prison sports, like boxing, martial arts, or
weightlifting, have been found to be key contributors to the creation of a toxic masculine
identity, through which prisoners can exert dominance and respect, and impose certain
rules and adherence to a unique hierarchy by flaunting muscular bodies and a physical

443 Piggin, J., Mansfield, L., & Weed, M. (2018). Routledge Handbook of Physical Activity Policy and
Practice. Routledge.

444 EPAS. (2014). Pan-European Conference "Sport and Prison". EPAS. EPAS.

445 Walmsley, R. (2015). World Prison Population List. World Prison Brief.

448 Walmsley, R. (2015). World Prison Population List. World Prison Brief.

447 Featherstone, R., Sabo, D., Kupers, T., & London, W. (2003). Prison Masculinities. Contemporary
Sociology .
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“hardness”.**® This complex relationship between the construction of masculine prison
identities, sport, and a culture of violence is characteristic of many male prisons across the
world, and physical exercise is recognised as an important tool for increasing one’s
strength, which implicitly allows prisoners to ease potential threats of violent attacks or
even sexual assaults in prison.*4°

In the specific context of acknowledging personal biases and discrimination that
can arise as a result of violent sports engagement in prison, the different expressions of
violence must be understood in order to adequately respond to them. Given the difficulty
posed by the prisoners’ stripped identity, when entering the prison system, and the creation
of new identities as alpha males to allow for protection against attacks from other inmates,
the expression of violence through sport can be:4>°

o Instrumental — tactical and intentional, characterised by premeditation and violent
attacks using sports paraphernalia as a means of asserting dominance, imposing the
hierarchal prison rules, or enacting revenge.

o Expressive — often unplanned, expressive sports violence is the result of heated
matches and can be observed primarily in sports that require teams, or in contact
sports like boxing or hockey.

If we consider this complexity of expressions of violence through physical activity
in sport, to which we add the limitation of personal agency and the stripping of self-identity
which can lead to internal struggles.*** Norman, it is unrealistic to assume that sport can
be used as the sole method of overcoming the challenges of rehabilitation in prisoners.
However, physical activities have the potential to aid the implementation of psychological,
social, and physical change, by offering a platform for health promotion, identity
transformation and skills development, and encouraging active participation and
cooperation, indirectly easing the rigidity of staff-prisoner, prisoner-prisoner, or staff-staff
relationships.*°2

448 piggin, J., Mansfield, L., & Weed, M. (2018). Routledge Handbook of Physical Activity Policy and
Practice. Routledge.

449 Norman, M. (2017). Physical activity in prisons. In Routledge Handbook of Physical Activity Policy and
Practcie. Routledge.

450 Norman, M. (2017). Physical activity in prisons. In Routledge Handbook of Physical Activity Policy and
Practcie. Routledge.

451 Norman, M. (2017). Physical activity in prisons. In Routledge Handbook of Physical Activity Policy and
Practcie. Routledge.

452 EPAS. (2014). Pan-European Conference "Sport and Prison". EPAS. EPAS.
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Despite the overrepresentation of male prisoners across correctional institutions
around the world, the attention of specialist bodies has shifted to encompass the needs of
women and girls in custody too, in the context of physical activity and recreational
practices. The engagement of female prisoners in sports activities has been overlooked for
many years due to the incorrect assumption that women are less interested in participating
in such activities, disregarding the unique needs of women in custody, as well as gendered
barriers and norms that are present in the wider community.#>® The reflection of broader
societal attitudes towards women and their engagement in physical activities is highlighted
in an analysis of Spanish prisons, for example, which emphasises stereotypical attitudes
towards understanding femininity and identity, biases which were shown to be held at the
level of prison administration to justify the low rates of sports participation in women, in
contrast to those of men held in separated units.*>* The level of vulnerability in prisoners,
and in particular female offenders, is a challenge for policy development across the world,
especially in a context in which prison systems are mostly designed “by men, for men”.#>°
The discriminatory barriers that arise as a result from institutional challenges can be used
as a tool to reflect on broader structures of inequality and marginalisation, issues that are
highlighted by the overrepresentation of minorities in prison populations and the limited
research on the relationship between physical activity in prison and the vulnerability of
confined disadvantaged groups.

EU/International standards and practice:

At an EU level, sport in prison is covered under policies addressing the access to
physical activity and recreation laid out in the European Prison Rules.**® Similar to the
requirements proposed by the United Nations, the European Prison Rules make reference
to the requirement of minimum access to outdoor activities, emphasising the need of “every
prisoner [to] be provided with the opportunity of at least one hour of physical exercise
every day in the open air, if the weather permits” (Article 27.1).

Furthermore, the European Prison Rules recognise the obligation to provide such
opportunities to prisoners as a key aspect of correctional structures, forcing administrations

43 Meek, R., & Lewis, G. (2014). Promoting well-being and desistance through sport and physical activity:
opportunities and barriers experienced by women in English prisons. Women & Criminal Justice .

454 Martos, D., Devis, J., & Sparkes, A. (2009). Sport and physical activity in a high security Spanish prison:
and ethnographic study. Sport education and society .

455 Criminal Justice Joint Inspection, 2011

456 Council of Europe. (2006). European Prison Rules. Council of Europe.
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to offer the necessary equipment and infrastructure in order for such opportunities to be
adequately offered to prisoners (Article 27.4). The stipulations of these rules also highlight
the crucial social importance of physical activity, emphasising the benefits of allowing
inmates to associate with one another during recreational practices, and the promotion of
pro-social networks and activities (Article 27.7).#>” The adoption of these rules varies
across countries, with the European Prison Observatory recognising some as examples of
best practice in reference to a number of Member States, like Italy, Norway, Spain, and
Greece, that offer opportunities for outdoor recreation and physical activities in excess of
the guidelines.**8

In the specific context of combating discrimination, violence and intolerance, the
Enlarged Partial Agreement of Sport (EPAS) has called for active efforts of promoting
diversity through physical activities in prison and the need to acknowledge various
perspectives regarding sports in prison, efforts which have materialised through
highlighting pan-European best practices and the identification of context-specific
challenges that can occur when implementing sports related programmes.*>° Furthermore,
the ongoing use of the Handbook for Police Cooperation and the importance of efficient
training for law enforcement staff in the handling of sports violence is highly encouraged
by the European Commission.

Contrasting practices in the promotion of sport in prison can be found across the
world. In the US, for example, supermax prisons have been reported to provide the
minimum required opportunities for physical activity, often restricted to “small, caged
areas deprived of physical equipment”.*®® In the opposite spectrum, Norwegian
correctional institutions, such as the Norway Prison Island, offers “relative free movement
across the island”, encouraging prisoners to take part in a variety of both individual and
team-centric forms of physical activity and recreation.*! In the UK, the Greener on the
Outside of Prisons programme saw significant improvements in areas of social skills and
mental health of participating inmates,as well as increased knowledge of nutrition and

457 Council of Europe. (2006). European Prison Rules. Council of Europe.

458 Meek, R. (2014). Sport in Prison: Exploring the ROle of Physical Activity in Correctional Settings.
Routledge.

459 EPAS. (2014). Pan-European Conference "Sport and Prison". EPAS. EPAS.

460 Norman, M. (2017). Physical activity in prisons. In Routledge Handbook of Physical Activity Policy and
Practcie. Routledge.

461 Norman, M. (2017). Physical activity in prisons. In Routledge Handbook of Physical Activity Policy and
Practcie. Routledge.
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healthy eating habits through a tailored “green health” approach and targeted wellbeing
practices.462

Other notable programmes recognised by the European Commission are projects
that promote the safety of staff and participants in sports events (ProS4, ProS4+),
approaches that address the cross-border risks to the integrity of physical activity (Sports
Action) and the Belnclusive Sport Awards, which recognise the effects organised physical
activities can have on the inclusion of vulnerable, disadvantaged populations.

Why is this relevant?

As we have seen in previous sections, prisons and correctional institutions are
viewed as total institutions that indirectly create a unique and complex social context in
which prisoners are stripped of their individuality, are at an increased risk of losing their
self-identity and can become extremely vulnerable. This rigid hierarchy can reinforce
tensions between staff and inmates, as it assigns stigma and the awareness of a low status,
under the control of the prison staff.?63 The reconstruction of the prisoners’ sense of self is
limited. Objects that can be used to create the basis of a new identity, including sports
paraphernalia, and activities that can promote a balance in the self-perceptions of prisoners
therefore become increasingly attractive and useful, allowing them the opportunity to
symbolically access social resources through physical activities, socialisation, teamwork,
and mental and physical fitness.*6

Physical activity in prisons can also be provided by the institutions as a way of
exercising control over the prisoners’ behaviours and attitudes. As the growing body of
studies and field literature highlights, the participation of inmates in physical activities can
be beneficial in working off excess energy, that could otherwise express through violence,
and can reduce inactivity and boredom levels.#¢> This in turn can reduce the tensions in
staff-prisoner relations, reduce the stress levels of an already difficult working

462 UCLAN/Groundwork UK. (2015). Impact Report: Greener on the Outside of Prisons. University of
Central Lancashire.

463 Goffman, A. (2009). On the Run: Wanted Men in a Philadelphia Ghetto. American Sociological Review
464 Norman, M. (2017). Physical activity in prisons. In Routledge Handbook of Physical Activity Policy and
Practcie. Routledge.

465 Gallant et al., 2015
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environment and increase the legitimacy of the institution, which we have discussed in
previous sections and is an important aspect of consideration.*¢®

Sports in prison environments can improve both the mental and physical health of
the prisoners, having the potential to reduce the costs associated with healthcare. Acting
as a platform in which prisoners can release their energy and excitement, physical activity
on prison grounds can also reduce risk-taking behaviour and positively influence the
rehabilitation of offenders by offering the means through which they can feel socially
included, learning to work as a team and abide by rules and provisions, indirectly providing
a pro-social network and positive role models.*¢’

Prison staff play an active role in the behavioural development of inmates. In
promoting fair, discrimination free engagement in sports activities on prison grounds,
prison staff can take a proactive approach in engaging prisoner in consultations, through
which adequate design and implementation of initiatives can be achieved. Such
consultations and awareness of the groups that would benefit most from physical activity,
can aid staff in the effective targeting of vulnerable groups whilst also giving managers the
opportunity to assess what set of activities would encourage the highest level of motivation
and participation amongst prisoners, which can positively influence prison targets.6®

Last but not least, despite not every single prisoner in a certain correctional setting
being attracted by physical activities, their beneficial role on desistance has been
acknowledged in a growing body of recent research. Furthermore, physical activities can
be used as a foundational starting point for the facilitation of other prisoner-centred
practices, restorative justice approaches and increased engagement of a civic spirit through
pro-social attitudes. By providing a means to motivate, inspire and actively engage
prisoners, sport can be used as a meaningful tool to encourage therapeutic opportunities
for peer-support, in which prison staff would play a key role.#6°

466 Piggin, J., Mansfield, L., & Weed, M. (2018). Routledge Handbook of Physical Activity Policy and
Practice. Routledge.

467 Meek, R. (2014). Sport in Prison: Exploring the ROle of Physical Activity in Correctional Settings.
Routledge.

468 EPAS. (2014). Pan-European Conference "Sport and Prison". EPAS. EPAS.

469 EPAS. (2014). Pan-European Conference "Sport and Prison". EPAS. EPAS.
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Sport and reoffending

Further Sport for youth rehabilitation
Playing in the jail: sport as psychological tool for inmates

Reading: UNODC Prisoner Rehabilitation
A sporting chance: independent review of sport in youth and adult prisons
Recommendations for international cooperation in combating sports violence

Appendix A

Bias

Here are some examples the biases. Fill in the blank table with your own examples.

Source of Bias

Example

Their value base.

Believing that some offenders have no right to
be helped because of what they have done.

Conscious or unconscious discrimination
(whether class, gender, race, sexuality,
beliefs about the proper demeanour of the
interviewee and so on).

Believing that black people are naturally more
likely to be aggressive.

Use of invalid models for example an
understanding of behaviour drawn from the
media rather than from properly researched.

Believing that the majority of sex offenders
target children who are strangers to them.

The beliefs of the assessor in their ability to
work effectively with a particular offender or
group of offenders.

Thinking that you do not have the skills to work
with offenders who are racist so leaving that
work undone.

Unreal optimism wanting to believe you are
being effective and that an individual is
making progress or unreal pessimism
refusing to see signs of progress.

An offender has attended group regularly and
cooperated fully. You do not want to hear
information that suggests they have been
discussing further offending outside the group.
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Being afraid of an individual offender.

An offender is middle class and articulate and
makes you feel stupid so you do not challenge
things you would with others.

Representative — assuming knowledge of
one offender of a particular group means you
know about all offenders in that group.

You work with a sex offender who repeatedly
lies and lets you down. You assume that all sex
offenders will be the same.

Confirmation — only paying attention to
information that supports the judgement you
have already reached.

You decide that a woman offender is over
emotional and prone to exaggerating. When
information reaches you that she is being abused
you minimise its significance.

Availability — over reliance on information
easily obtained.

You don’t seek information from others relying
on old reports and your own interview.

Source of Bias

Example

Their value base.

Conscious or unconscious discrimination
(whether class, gender, race, sexuality,
beliefs about the proper demeanour of the
interviewee and so on).

Use of invalid models for example an
understanding of behaviour drawn from the
media rather than from properly researched.

The beliefs of the assessor in their ability to
work effectively with a particular offender or
group of offenders.

Unreal optimism wanting to believe you are
being effective and that an individual is
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making progress or unreal pessimism
refusing to see signs of progress.

Being afraid of an individual offender.

Representative — assuming knowledge of
one offender of a particular group means you
know about all offenders in that group.

Confirmation — only paying attention to
information that supports the judgement you
have already reached.

Availability — over reliance on information
easily obtained.
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INSTEAD OF CONCLUSION

The publication "Sensitive Oriented Work in Prisons™ deals with the review and
analysis of phenomena and processes related to discrimination in prisons, starting with a
complex analysis of the system of execution of criminal sanctions in Serbia, Romania
and Northern Macedonia and official powers in solving discrimination. Having in mind
the exposed matter, as well as the goal of the publication, we can point out that for every
human being and action, it is necessary to start from ourselves. At the individual level,
we must constantly work on ourselves, on our individual, improve, strive to help
ourselves and others, to understand other people's problems, needs, differences, to be
objective, because we are all just one segment, part of the system. At a higher
organizational and hierarchical level, the basis of action and protection of human rights
is ethics and legality in action. After that come those entities within the system that
evaluate and control our work. Finally, when the oversight mechanisms within the
system are exhausted, there is external control, which must be multisectoral and
independent, control that seeks control in order to improve the operation and functioning
of the system, and not control for control itself. The recipe is in partnership with the
society and the convict community, because we all have a common goal, a better and
safer society through successful resocialization in the rehabilitation of convicts, and
finally there are those who will evaluate the work and operation of the system, control
and direct it.

It should be noted that the key to successful control is to determine the system of
responsibility of all actors in the system of execution of criminal sanctions, which must
be understood as follows: Responsibility is primarily based on a properly established and
organized chain of command. Accountability implies respect for the principle that rules
and regulations exist in order to be respected, and any violation of them must be punished.
Responsibilities are based on the existence of mechanisms of civil control and supervision
of all security actors, including the system of execution of criminal sanctions.
Accountability implies the existence of a set of rules, procedures, methods and resources
established by law to ensure that the control and supervision of the system of execution
of criminal sanctions functions effectively and efficiently, as well as that the security
sector fully performs its tasks.

In the end, we all have a special and personal responsibility as individuals, as part
of society, responsibility for everything that has been done and not done, just the above-
mentioned key and message of this publication is that we must improve and improve every
day, primarily on an individual level and strive to through good deeds and understanding
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of others, we understand ourselves, the environment, society and diversity. We hope that
this publication and the training program for recognizing and responding to discrimination
in prisons are a good answer to that, as a key result of the "Be without prejudices"” project.
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